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“Now, it is the glory of our profession that its fidelity to its client can be
dependent on; that a man may safely go to a lawyer and converse with him
upon his rights or supposed rights in any litigation with the absolute
assurance that the lawyer’s tongue is tied from ever disclosing it.…”1

I.

INTRODUCTION

A. Lawyer’s Responsibilities to the Client
A lawyer owes several responsibilities to his or her clients. The general responsibilities of a
lawyer to a client, in both national and international jurisdictions, are: competence, diligence,
communication, confidentiality, loyalty, honesty, and independence.
1.Competence
a. National practice
Rule 1.1 of the American Bar Association Model Rules of Professional Conduct states that “A
lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.”
Core Duty Number 7 of the United Kingdom’s Bar Standards Board Handbook for Barristers
states: “You must provide a competent standard of work and service to each client.”2
Article 1.3 of the Règlement intérieur national de la profession d’avocat in France states: “The
lawyer will … show, to his clients, competence….”3
b. International practice
Article 10 of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “In the course of providing representation to a client, counsel
shall: (i) act with competence…”
Article 7(2) of the ICC’s Code of Professional Conduct for Counsel states that “Counsel shall
maintain a high level of competence in the law applicable before the Court. He or she shall
participate in training initiatives required to maintain such competence.”

1

U.S. v. Costen, 38 F.24 (C.C.D. Colo 1889).
Bar Standards Board Handbook 1st Edition, January 2014, p. 22, available
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
3
Règlement intérieur national de la profession d’avocat in France, Art. 1.3, available
http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html#1.
2
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2.Diligence
a. National practice
Rule 1.3 of the American Bar Association Model Rules of Professional Conduct states that “A
lawyer shall act with reasonable diligence and promptness in representing a client.”
Article 1.3 of the Règlement intérieur national de la profession d’avocat in France states: “The
lawyer will … show, to his clients, … diligence….”4
b. International practice
Article 11 of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “Counsel shall represent a client diligently and promptly in
order to protect the client’s best interests. Unless the representation is terminated or withdrawn,
counsel shall carry through to conclusion all matters undertaken for a client within the scope
of his legal representation.”
Article 5 of the ICC’s Code of Professional Conduct for Counsel states:
Before taking office, counsel shall give the following solemn undertaking before the
Court: ‘I solemnly declare that I will perform my duties and exercise my mission before
the International Criminal Court with integrity and diligence, …’
3.Communication
a. National Practice
Rule 1.3 of the American Bar Association Model Rules of Professional Conduct states that:
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which
the client’s informed consent, as defined in Rule 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by the Rules
of Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.5

Règlement intérieur national de la profession d’avocat in France, Art. 1.3, available at
http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html#1.
5
See also In re TOCFHBI, 413 B.R. 523, 532 (Bkrtcy. N.D. Tex. 2009) (internal citations omitted): “‘An attorney
has a fiduciary duty to his client as a matter of law.’ An attorney’s fiduciary duty to his client requires the attorney
to render a full and fair disclosure of the facts material to the client’s representation. Breaches of this fiduciary
duty are tantamount to concealment. An attorney’s fiduciary duty ‘includes absolute candor, openness, and
honesty, without concealment or deception.’”
4
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b. International practice
Article 13(A) of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “Counsel shall keep a client informed about the status of a
matter before the Tribunal in which the client is an interested party and must promptly comply
with all reasonable requests for information.”
Article 15 of the ICC’s Code of Professional Conduct for Counsel (Communication between
Counsel and the Client) states:
1. Counsel shall provide the client with all explanations reasonably needed to make
informed decisions regarding his or her representation.
2. When counsel is discharged from or terminates the agreement, he or she shall convey
as promptly as possible to the former client or replacement counsel any communication
that counsel received relating to the representation, without prejudice to the duties
which subsist after the end of the representation.
3. When communicating with the client, counsel shall ensure the confidentiality of such
communication.
4.Confidentiality
a. National practice
Rule 1.6(a) of the American Bar Association Model Rules of Professional Conduct states that
“A lawyer shall not reveal information relating to the representation of a client unless the client
gives informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted [in certain narrow exceptions further explained in
the following sub-rules].”
In Swindler v. United States (1998), the Supreme Court confirmed that a lawyer’s duty of
confidentiality continues after the death of the client. In particular, the Court stated that
knowing that information will remain confidential promotes disclosure by the client to the
lawyer. Therefore, “while the fear of disclosure, and the consequent withholding of information
from counsel, may be reduced if disclosure is limited to posthumous disclosure in a criminal
context, it seems unreasonable to assume that it vanishes altogether. Clients may be concerned
about reputation, civil liability, or possible harm to friends or family. Posthumous disclosure
of such communications may be a feared as disclosure during the client’s lifetime.”6

6

Swindler v. U.S., 524 U.S. 399, 407 (1998).
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Core Duty Number 6 of the United Kingdom’s Bar Standards Board Handbook for Barristers
states: “You must keep the affairs of each client confidential.”7
b. International practice
Article 13(A) of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states:
Whether or not counsel continues to represent a client, counsel shall preserve the
confidentiality of the client’s affairs and shall not reveal to any other person, other than
to those members of his team who need such information for the performance of their
duties, information which has been entrusted to him in confidence or use such
information to the client’s detriment or to his own or another client’s advantage.
Article 8(1) of the ICC’s Code of Professional Conduct for Counsel (Respect for Professional
Secrecy and Confidentiality) states that “Counsel shall respect and actively exercise all care to
ensure respect for professional secrecy and the confidentiality of information in accordance
with the Statute, the Rules of Procedure and Evidence and the Regulations of the Court.”
5.Loyalty
a. National practice
Comment 1 to Rule 1.7 of the American Bar Association Model Rules of Professional Conduct
states that “Loyalty and independent judgment are essential elements in the lawyer’s
relationship to a client.”8
Core Duty Number 2 of the United Kingdom’s Bar Standards Board Handbook for Barristers
states: “You must act in the best interests of each client.”9
Article 1.3 of the Règlement intérieur national de la profession d’avocat in France states: “The
lawyer will … respect the principle[] of … loyalty….”10
Although the duty of loyalty survives the death of a client, it is important to determine when a
representation comes to an end, and when a client can be considered a “former” client. The
more restrictive rules on concurrent representation may give way to more forgiving rules

7

Bar Standards Board Handbook 1st Edition, January 2014, p. 22, available at
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
8
See also In re Jaeger, 213 B.R. 578, 589 (Bkrtcy C.D. Cal 1997): “An attorney owes a duty to represent a client
with undivided loyalty. In the conflicts context, the duty of loyalty requires a lawyer to represent the interests of
a client without being influenced by the interests of the lawyer or others.”
9
Bar Standards Board Handbook 1st Edition, January 2014, p. 22, available at
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
10
Règlement intérieur national de la profession d’avocat in France, Art. 1.3, available at
http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html#1.
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governing former client conflicts. Concurrent representation conflicts exist whenever there is
the required degree of adverseness, while former-client conflicts require of a substantial
relationship in addition to adverse representation.11
b. International practice
Article 10(i) of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “In the course of providing representation to a client, counsel
shall: (i) act with … loyalty.”
Article 14(A) of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “Counsel owes a duty of loyalty to a client.”
6.Honesty
a. National practice
Rule 2.1 of the American Bar Association Model Rules of Professional Conduct states that “In
representing a client, a lawyer shall … render candid advice. In rendering advice, a lawyer may
refer not only to law but to other considerations such as moral, economic, social and political
factors, that may be relevant to the client’s situation.”
Core Duty Number 3 of the United Kingdom’s Bar Standards Board Handbook for Barristers
states: “You must act with honesty and integrity.”12
Article 1.3 of the Règlement intérieur national de la profession d’avocat in France states: “The
lawyer will … respect the principle[] of honor….”13
b. International practice
Article 10 of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “In the course of providing representation to a client, counsel
shall: (i) act with … honesty…; (ii) … render open and honest advice.”
7.Independence
a. National practice
Rule 2.1 of the American Bar Association Model Rules of Professional Conduct states that “In
representing a client, a lawyer shall exercise independent professional judgment and render

11

Charles W. Wolfram, Former-Client Conflicts, 10 GEO. J. LEGAL ETHICS 677, 702 (1997).
Bar Standards Board Handbook 1st Edition, January 2014, p. 22, available at
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
13
Règlement intérieur national de la profession d’avocat in France, Art. 1.3, available at
http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html#1.
12

5
© Michael G. Karnavas

candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social and political factors, that may be relevant to the
client's situation.”
Core Duty Number 4 of the United Kingdom’s Bar Standards Board Handbook for Barristers
states: “You must maintain your independence.” The foreword to this Handbook states:
“Barristers play a central part in our legal system. The effective and efficient running of our
legal system relies on barristers using their independent judgment when advising their client,
presenting their clients’ cases effectively, and carrying out their duty to the court and their other
professional duties.”14
Article 1.3 of the Règlement intérieur national de la profession d’avocat in France states: “The
lawyer will practice with … independence….”15
b. International practice
Article 10 of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal states that “In the course of providing representation to a client, counsel
shall: … (ii) exercise independent professional judgement and render open and honest advice;
(iii) never be influenced in the matter of his representation; (iv) preserve their own integrity
and that of the legal profession as a whole; (v) never permit their independence, integrity and
standards to be compromised by external pressures.”
Article 6 of the ICC’s Code of Professional Conduct for Counsel (Independence of Counsel)
states:
1. Counsel shall act honourably, independently and freely.
2. Counsel shall not:
(a) Permit his or her independence, integrity or freedom to be compromised by
external pressure; or
(b) Do anything which may lead to any reasonable inference that his or her
independence has been compromised.
B. What is a Conflict of Interest?
As United States Supreme Court Justice Thurgood Marshall has stated, “‘Conflict of interests’
is a term that is often used and seldom defined.”16

14

Bar Standards Board Handbook 1st Edition, January 2014, p. 6, 22, available
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
15
Règlement intérieur national de la profession d’avocat in France, Art. 1.3, available
http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html#1.
16
Cuyler v. Sullivan, 446 U.S. 335, 356 ( 1980) (Marshall, J., dissenting).
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The United Kingdom’s Solicitor’s Code of Conduct provides a good definition of conflict of
interest. It states that:
conflict of interests means any situation where:
(i)
you owe separate duties to act in the best interests of two or more clients in
relation to the same or related matters, and those duties conflict, or there is a
significant risk that those duties may conflict (a ‘client conflict’); or
(ii)
your duty to act in the best interests of any client in relation to a matter
conflicts, or there is a significant risk that it may conflict, with your own interests
in relation to that or a related matter (an ‘own interest conflict’).17
Article 4.2 of the Règlement intérieur national de la profession d’avocat in France states that a
lawyer will have a conflict of interest:
-

in his function as a counsel, where, at the day of assignment, the lawyer who has
the professional obligation to give a full and complete information, loyal and
without restrictions, to his clients cannot complete his duties without compromising
either by analysis of the situation, or by the use of the legal prescribed means, or
the achievement of the desired outcome, the interests of one or several parties.

-

in his function of representation and defence, where, at the day of assignment, the
legal assistance of several parties would lead the lawyer to adopt a different defence
strategy, in particular in its development, its argumentation, and its purpose, than
the one he would have chosen if he had only one client.

-

where one of this issues is revealed later, after a modification or an evolution of the
initial situation.18

The ICTY Prosecutor v. Simić case also provides a general definition:
A conflict of interest between an attorney and a client arises in any situation where, by
reason of certain circumstances, representation by such an attorney prejudices, or could
prejudice, the interests of the client and the wider interests of justice. Most systems of
law have rules governing the participation of an attorney in a trial when there is a
conflict of interest between the attorney and the client; such a conflict affects the
essential fairness of the trial, and in respect of the Tribunal, implicates, first, the
responsibility of the Trial Chamber … to ‘ensure that a trial is fair … with full respect
for the rights of the accused…,’ and secondly, the right of the accused … to a fair trial.19

Solicitors’ Regulation Authority Code of Conduct, Version 9, 1 April 2014, Ch. 3, available at
http://www.sra.org.uk/solicitors/handbook/code/part2/content.page.
18
Unofficial translation.
19
Prosecutor v. Simić et al., IT-95-9-PT, Decision on the Prosecution Motion to Resolve Conflict of Interest
Regarding Attorney Borislav Pisarević, 25 March 1999, p. 6.
17
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II.

NATIONAL CODES OF CONDUCT DEALING WITH CONFLICTS OF
INTEREST

Before we discuss international courts, it is important to examine what national codes of
conduct say on the topic of a conflict of interest, since they ultimately influenced the
development of international codes of conduct.
A. United States of America
Rules 1.7 to 1.11 of the American Bar Association Model Rules of Professional Conduct
address conflict of interest. Rule 1.7 is the general Rule that addresses conflicts of interest that
arise with current clients. Rule 1.8 is a list of specific rules relating to conflicts of interest that
arise with current clients. Rule 1.9 addresses conflicts of interest that arise with former clients.
Rule 1.10 is the general Rule on imputation of conflicts of interest. Rule 1.11 addresses
conflicts of interest that arise with former and current government officers and employees.
Rule 1.7 (Conflict of Interest: Current Clients)
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.
Rule 1.8 (Conflict of Interest: Current Clients: Specific Rules)
(a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse to a
client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a
manner that can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel on the
transaction; and

8
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(3) the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer's role in the transaction, including
whether the lawyer is representing the client in the transaction.
(b) A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as permitted
or required by these Rules.
(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related
to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related
to the client. For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the lawyer or
the client maintains a close, familial relationship.
(d) Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.
(e) A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.
(f) A lawyer shall not accept compensation for representing a client from one other than
the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer's independence of professional judgment
or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as required by Rule
1.6.
(g) A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal case an
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives
informed consent, in a writing signed by the client. The lawyer's disclosure shall
include the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.
(h) A lawyer shall not:
(1) make an agreement prospectively limiting the lawyer's liability to a client for
malpractice unless the client is independently represented in making the agreement;
or
(2) settle a claim or potential claim for such liability with an unrepresented client
or former client unless that person is advised in writing of the desirability of seeking
and is given a reasonable opportunity to seek the advice of independent legal
counsel in connection therewith.
(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer may:
(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.
(j) A lawyer shall not have sexual relations with a client unless a consensual sexual
relationship existed between them when the client-lawyer relationship commenced.
(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs
(a) through (i) that applies to any one of them shall apply to all of them.
9
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Rule 1.9 (Duties to Former Clients)
(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.
(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 and
1.9(c) that is material to the matter;
unless the former client gives informed consent, confirmed in writing.
(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of the former
client except as these Rules would permit or require with respect to a client, or when
the information has become generally known; or
(2) reveal information relating to the representation except as these Rules would
permit or require with respect to a client.
Rule 1.10 (Imputation of Conflicts of Interest: General Rule)
(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.7 or 1.9, unless
(1) the prohibition is based on a personal interest of the disqualified lawyer and
does not present a significant risk of materially limiting the representation of the
client by the remaining lawyers in the firm; or
(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the disqualified
lawyer’s association with a prior firm, and
(i) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom;
(ii) written notice is promptly given to any affected former client to enable the
former client to ascertain compliance with the provisions of this Rule, which
shall include a description of the screening procedures employed; a statement
of the firm's and of the screened lawyer's compliance with these Rules; a
statement that review may be available before a tribunal; and an agreement by
the firm to respond promptly to any written inquiries or objections by the former
client about the screening procedures; and
(iii) certifications of compliance with these Rules and with the screening
procedures are provided to the former client by the screened lawyer and by a
partner of the firm, at reasonable intervals upon the former client's written
request and upon termination of the screening procedures.
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and not currently represented by
the firm, unless:
(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(c) that is material to the matter.
10
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(c) A disqualification prescribed by this rule may be waived by the affected client under
the conditions stated in Rule 1.7.
(d) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.
Rule 1.11 (Special Conflicts of Interest for Former and Current Government Officers and
Employees)
(a) Except as law may otherwise expressly permit, a lawyer who has formerly served
as a public officer or employee of the government:
(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or employee,
unless the appropriate government agency gives its informed consent, confirmed in
writing, to the representation.
(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer
in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate government agency to enable
it to ascertain compliance with the provisions of this rule.
(c) Except as law may otherwise expressly permit, a lawyer having information that the
lawyer knows is confidential government information about a person acquired when
the lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used
to the material disadvantage of that person. As used in this Rule, the term ‘confidential
government information’ means information that has been obtained under
governmental authority and which, at the time this Rule is applied, the government is
prohibited by law from disclosing to the public or has a legal privilege not to disclose
and which is not otherwise available to the public. A firm with which that lawyer is
associated may undertake or continue representation in the matter only if the
disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom.
(d) Except as law may otherwise expressly permit, a lawyer currently serving as a
public officer or employee:
(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:
(i) participate in a matter in which the lawyer participated personally and
substantially while in private practice or nongovernmental employment, unless
the appropriate government agency gives its informed consent, confirmed in
writing; or
(ii) negotiate for private employment with any person who is involved as a party
or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially, except that a lawyer serving as a law clerk to a
judge, other adjudicative officer or arbitrator may negotiate for private
employment as permitted by Rule 1.12(b) and subject to the conditions stated
in Rule 1.12(b).
(e) As used in this Rule, the term ‘matter’ includes:
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(1) any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge, accusation,
arrest or other particular matter involving a specific party or parties, and
(2) any other matter covered by the conflict of interest rules of the appropriate
government agency.
B. United Kingdom
The United Kingdom has a divide between the Barrister and Solicitor. Both Codes of Conduct
are worth considering because the Solicitor has the initial contact with the client and then refers
the client to the Barrister.
Solicitor’s Regulation Authority Code of Conduct
Chapter 3 of the Solicitor’s Regulation Authority Code of Conduct states:
This chapter deals with the proper handling of conflicts of interests, which is a critical
public protection. It is important to have in place systems that enable you to identify
and deal with potential conflicts.
Conflicts of interests can arise between:
1. you and current clients (‘own interest conflict’); and
2. two or more current clients (‘client conflict’).
You can never act where there is a conflict, or a significant risk of conflict, between
you and your client.
If there is a conflict, or a significant risk of a conflict, between two or more current
clients, you must not act for all or both of them unless the matter falls within the scope
of the limited exceptions set out at Outcomes 3.6 or 3.7. In deciding whether to act in
these limited circumstances, the overriding consideration will be the best interests of
each of the clients concerned and, in particular, whether the benefits to the clients of
you acting for all or both of the clients outweigh the risks.
You should also bear in mind that conflicts of interests may affect your duties of
confidentiality and disclosure which are dealt with in Chapter 4.
The outcomes in this chapter show how the Principles apply in the context of conflicts
of interests.
Outcomes
You must achieve these outcomes:
Systems
O(3.1) you have effective systems and controls in place to enable you to identify and
assess potential conflicts of interests;
O(3.2) your systems and controls for identifying own interest conflicts are appropriate
to the size and complexity of the firm and the nature of the work undertaken, and enable
you to assess all the relevant circumstances, including whether your ability as an
individual, or that of anyone within your firm, to act in the best interests of the client(s),
is impaired by:
(a) any financial interest;
(b) a personal relationship;
(c) the appointment of you, or a member of your firm or family, to public office;
(d) commercial relationships; or
(e) your employment;
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O(3.3) your systems and controls for identifying client conflicts are appropriate to the
size and complexity of the firm and the nature of the work undertaken, and enable you
to assess all relevant circumstances, including whether:
(a) the clients' interests are different;
(b) your ability to give independent advice to the clients may be fettered;
(c) there is a need to negotiate between the clients;
(d) there is an imbalance in bargaining power between the clients; or
(e) any client is vulnerable;
Prohibition on acting in conflict situations
O(3.4) you do not act if there is an own interest conflict or a significant risk of an own
interest conflict;
O(3.5) you do not act if there is a client conflict, or a significant risk of a client conflict,
unless the circumstances set out in Outcomes 3.6 or 3.7 apply;
Exceptions where you may act, with appropriate safeguards, where there is a
client conflict
O(3.6) where there is a client conflict and the clients have a substantially common
interest in relation to a matter or a particular aspect of it, you only act if:
(a) you have explained the relevant issues and risks to the clients and you have a
reasonable belief that they understand those issues and risks;
(b) all the clients have given informed consent in writing to you acting;
(c) you are satisfied that it is reasonable for you to act for all the clients and that it
is in their best interests; and
(d) you are satisfied that the benefits to the clients of you doing so outweigh the
risks;
O(3.7)
where there is a client conflict and the clients are competing for the same objective, you
only act if:
(a) you have explained the relevant issues and risks to the clients and you have a
reasonable belief that they understand those issues and risks;
(b) the clients have confirmed in writing that they want you to act, in the knowledge
that you act, or may act, for one or more other clients who are competing for the
same objective;
(c) there is no other client conflict in relation to that matter;
(d) unless the clients specifically agree, no individual acts for, or is responsible for
the supervision of work done for, more than one of the clients in that matter; and
(e) you are satisfied that it is reasonable for you to act for all the clients and that the
benefits to the clients of you doing so outweigh the risks.
Indicative behaviours
Acting in the following way(s) may tend to show that you have achieved these
outcomes and therefore complied with the Principles:
IB(3.1) training employees and managers to identify and assess potential conflicts of
interests;
IB(3.2) declining to act for clients whose interests are in direct conflict, for example
claimant and defendant in litigation;
IB(3.3) declining to act for clients where you may need to negotiate on matters of
substance on their behalf, for example negotiating on price between a buyer and seller
of a property;
IB(3.4) declining to act where there is unequal bargaining power between the clients,
for example acting for a seller and buyer where a builder is selling to a non-commercial
client;
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IB(3.5) declining to act for clients under Outcome 3.6 (substantially common interest)
or Outcome 3.7 (competing for the same objective) where the clients cannot be
represented even-handedly, or will be prejudiced by lack of separate representation;
IB(3.6)
acting for clients under Outcome 3.7 (competing for the same objective) only where the
clients are sophisticated users of legal services;
IB(3.7) acting for clients who are the lender and borrower on the grant of a mortgage
of land only where:
(a) the mortgage is a standard mortgage (i.e. one provided in the normal course of
the lender's activities, where a significant part of the lender's activities consists of
lending and the mortgage is on standard terms) of property to be used as the
borrower's private residence;
(b) you are satisfied that it is reasonable and in the clients' best interests for you to
act; and
(c) the certificate of title required by the lender is in the form approved by the
Society and the Council of Mortgage Lenders.
Acting in the following way(s) may tend to show that you have not achieved these
outcomes and therefore not complied with the Principles:
IB(3.8) in a personal capacity, selling to or buying from, lending to or borrowing from
a client, unless the client has obtained independent legal advice;
IB(3.9) advising a client to invest in a business, in which you have an interest which
affects your ability to provide impartial advice;
IB(3.10) where you hold a power of attorney for a client, using that power to gain a
benefit for yourself which in your professional capacity you would not have been
prepared to allow to a third party;
IB(3.11) acting for two or more clients in a conflict of interests under Outcome 3.6
(substantially common interest) where the clients' interests in the end result are not the
same, for example one partner buying out the interest of the other partner in their joint
business or a seller transferring a property to a buyer;
IB(3.12) acting for two or more clients in a conflict of interests under Outcome 3.6
(substantially common interest) where it is unreasonable to act because there is unequal
bargaining power;
IB(3.13) acting for two buyers where there is a conflict of interests under Outcome 3.7
(competing for the same objective), for example where two buyers are competing for a
residential property;
IB(3.14) acting for a buyer (including a lessee) and seller (including a lessor) in a
transaction relating to the transfer of land for value, the grant or assignment of a lease
or some other interest in land for value.
In-house practice
Outcomes 3.4 to 3.7 apply to your in-house practice.
Outcomes 3.1 to 3.3 apply if you have management responsibilities.20
Bar Standards Board Code of Conduct
Rule C21 of the Bar Standards Board Handbook states:
You must not accept instructions to act in a particular matter if:
.1 due to any existing or previous instructions you are not able to fulfil your obligation
to act in the best interests of the prospective client; or
Solicitors’ Regulation Authority Code of Conduct, Version 9, 1 April 2014, Ch. 3, available at
http://www.sra.org.uk/solicitors/handbook/code/part2/content.page.
20
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.2 there is a conflict of interest between your own personal interests and the interests
of the prospective client in respect of the particular matter; or
.3 there is a conflict of interest between the prospective client and one or more of your
former or existing clients in respect of the particular matter unless all of the clients who
have an interest in the particular matter give their informed consent to your acting in
such circumstances; or
.4 there is a real risk that information confidential to another former or existing client,
or any other person to whom you owe duties of confidence, may be relevant to the
matter, such that if, obliged to maintain confidentiality, you could not act in the best
interests of the prospective client, and the former or existing client or person to whom
you owe that duty does not give informed consent to disclosure of that confidential
information….21
Guidance C69 states:
Rules C21.2, C21.3 and C21.4 are intended to reflect the law on conflict of interests
and confidentiality and what is required of you by your duty to act in the client’s best
interests (CD2), independently (CD4), and maintaining client confidentiality (CD6).
You are prohibited from acting where there is a conflict of interest between your own
personal interests and the interests of a prospective client. However, where there is a
conflict of interest between an existing client or clients and a prospective client or
clients or two or more prospective clients, you may be entitled to accept instructions or
to continue to act on a particular matter where you have fully disclosed to the relevant
clients and prospective clients (as appropriate) the extent and nature of the conflict;
they have each provided their informed consent to you acting; and you are able to act
in the best interests of each client and independently as required by CD2 and CD4.22
C. France
Amended version of the Decree 2005 – 790 Regulating Ethical Standards in the Legal
Profession
Article 7 of Decree 2005-790 regulating ethical standards in the legal profession in France
provides: Unless there is a written agreement from the parties, counsel must refrain from
involvement in the affairs of all affected clients where: (1) there is a conflict of interest; (2)
when secrecy may be breached; (3) when counsel’s independence may be impaired; (4) counsel
cannot represent a new client if confidential information provided by a former client may be
violated or when the lawyer’s knowledge of the affairs of the former client promotes the
interests of the new client.23
Règlement intérieur national de la profession d’avocat
Article 4.1 of the Règlement intérieur national de la profession d’avocat provides in part:

21

Bar Standards Board Handbook 1st Edition, January 2014, p. 38-39, available at
https://www.barstandardsboard.org.uk/media/1553795/bsb_handbook_jan_2014.pdf.
22
Id., p. 39.
23
Décret no 2005-790 du 12 juillet 2005 re1atif aux règ1es de déonto1ogie de la profession d'avocat, as amended,
30 December 2011, Art. 7.
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A lawyer shall not counsel, represent nor defend more than one client in the same case,
where there is a conflict between the interests of his client or, unless otherwise agreed
by the parties, where there is a serious risk of such a conflict.
Unless otherwise agreed by the parties, he shall refrain from participating in the cases
of the clients, when: a conflict of interest arises, there is a risk of professional secrecy,
or there is a risk that his independence will not be full.
He cannot accept a new client’s case where there is a risk of a breach of the secrecy of
the information given by a former client, or where the lawyer’s knowledge of the
former client's cases would favorise the new client.24
D. Germany
Section 146 of the Code of Criminal Procedure provides that Defence counsel may not appear
for more than one person accused of the same offence. Nor may he appear in a single
proceeding for more than one person accused of different offences.25
E. The Netherlands
Rule 7 of the Code of Conduct of the Netherlands Bar Association provides: “An advocate
may not represent the interests of more than one party if such interests are in conflict or if
there was a real chance of such conflict.”26
F. Cambodia
Code of Ethics of the Bar Association of the Kingdom of Cambodia
Article 25 of the Bar Association of the Kingdom of Cambodia Code of Ethics provides:
A lawyer shall not accept the following cases:
- A case in which the lawyer or his/her law group provides counsel to counterparty
or already agrees to represent the counterparty;
- When the interest of a client conflicts with the interest of another client in the
case that the lawyer or his/her law group is working on;
- When both clients are parties in conflict in one case;
- When a client wishes to be represented by the lawyer or his/her law group but
the lawyer and his/her law group used to represent the counterparty in another
case or the lawyer agrees to continue provide legal counsel, except the last case
which the lawyer or his/her law group used to be involved has already passed 2
(two) years;
- A case in which the lawyer or his/her law group is an arbitrator, conciliator, or
coordinator in the procedural form of alternative disputes resolution.27

Unofficial translation. The Règlement intérieur national de la profession d’avocat was established by Articles
17 and 21-1 of the “loi n° 71-1130 du 31 décembre 1971 portant réforme de certaines professions judiciaires et
juridiques.”
25
German Code of Criminal Procedure, Section 146, available at: http://www.gesetze-iminternet.de/englisch_stpo/.
26
Code of Conduct of the Netherlands Bar Association (1992), Rule 7, available at
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Netherlands_EN_Code_1_1236161752.pdf.
27
Unofficial translation.
24
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III.

INTERNATIONAL, HYBRID AND “INTERNATIONALIZED” TRIBUNAL
CODES OF CONDUCT

If we now look at the various international, hybrid, and “internationalized” tribunals’ codes of
conduct, it is clear that some universal principles have been adopted from the national codes.
A. ICTY
1.Defence
Article 14 of the Code of Professional Conduct for Defence Counsel
(A) Counsel owes a duty of loyalty to a client. Counsel also has a duty to the Tribunal
to act with independence in the interests of justice and shall put those interests
before his own interests or those of any other person, organization or State.
(B) Counsel shall exercise all care to ensure that no conflict of interest arises.
(C) Counsel shall not represent a client in connection with a matter in which counsel
participated personally and substantially as an official or staff member of the
Tribunal or in any other capacity, unless the Registrar determines, after consultation
with the parties and taking account the views of the Chamber, that there is no real
possibility shown that a conflict between the former and present assignment exists.
(D) Counsel or his firm shall not represent a client with respect to a matter if:
(i) such representation will be, or may reasonably be expected to be, adversely
affected by representation of another client;
(ii) representation of another client will be, or may reasonably be expected to
be, adversely affected by such representation;
(iii) the matter is the same or substantially related to another matter in which
counsel or his firm had formerly represented another client (“former client”),
and the interests of the client are materially adverse to the interests of the former
client; or
(iv) counsel’s professional judgement on behalf of the client will be, or may
reasonably be expected to be, adversely affected by:
(1) counsel’s responsibilities to, or interests in, a third party; or
(2) to counsel’s own financial, business, property or personal interests.
(E) Where a conflict of interest does arise, counsel shall:
(i) promptly and fully inform each potentially affected present and former client
of the nature and extent of the conflict; and
(ii) either:
(1) take all steps necessary to remove the conflict; or
(2) obtain the full and informed consent of all potentially affected
present and former clients to continue the representation unless such
consent is likely to irreversibly prejudice the administration of justice.
Article 26 of the Code of Professional Conduct for Defence Counsel
Counsel shall not act as an advocate in a proceeding in which counsel is likely to be a
necessary witness except where:
(i) the testimony relates to an uncontested issue;
(ii) the testimony relates to the nature and value of legal services rendered in
the case; or
(iii) substantial hardship would be caused to the client if that counsel does not
so act.
17
© Michael G. Karnavas

2.Prosecution
Article 2 of the Standards of Professional Conduct for Prosecution Counsel
In the conduct of investigations, and in the conduct of pre-trial, trial and appellate
proceedings, prosecution counsel will adopt the highest standards of professional
conduct. The Prosecutor expects them, consistent always with the letter and spirit of
the relevant Statute and Rules of Procedure and Evidence, and the independence of the
Prosecutor: … c) to be, and to appear to be, consistent, objective and independent, and
avoid all conflicts of interest that might undermine the independence of the Prosecutor
– in particular, prosecution counsel shall not allow themselves to be influenced by
national, ethnic, racial, religious or political considerations.
B. ICTR
1.Defence
Article 9 of the Code of Professional Conduct for Defence Counsel
(1) Counsel owes a duty of loyalty to his or her client. Counsel must at all times act in
the best interests of the client and must put those interests before their own interests
or those of any other person.
(2) In the course of representing a client, Counsel must exercise all care to ensure that
no conflict of interest arises.
(3) Without limiting the generality of sub-articles (1) and (2), Counsel must not
represent a client with respect to a matter if:
(a) Such representation will be or is likely to be adversely affected by representation
of another client;
(b) Representation of another client will be or is likely to be adversely affected by
such representation;
(c) The Counsels professional judgement on behalf of the client will be, or may
reasonably be expected to be, adversely affected by:
(i) The Counsels responsibilities to, or interests in, a third party; or
(ii) The Counsels own financial, business, property or personal interests; or
(iii) The matter is the same or substantially related to another matter in
which Counsel had formerly represented another client (the former
client); and the interests of the client are materially adverse to the
interests of the former client, unless the former client consents after
consultation.
(4) Counsel must not accept compensation for representing a client from a source other
than that client or, if assigned by the Tribunal, from a source other than the Tribunal,
unless:
(a) That client consents after consultation; and
(b) There is no interference thereby with the Counsels independence of professional
judgement nor with the client-Counsel relationship.
(5) Where a conflict of interest does arise, Counsel must:
(a) Promptly and fully inform each potentially affected client of the nature and
extent of the conflict; and
(b) Either:
(i) Take all steps necessary to remove the conflict; or
(ii) Obtain the full and informed consent of all potentially affected clients
to continue the representation, so long as Counsel is able to fulfil all
other obligations under this Code.
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2.Prosecution
Article 2 of the Standards of Professional Conduct Prosecution Counsel
In the conduct of investigations, and in the conduct of pre-trial, trial and appellate
proceedings, prosecution counsel will adopt the highest standards of professional
conduct. The Prosecutor expects them, consistent always with the letter and spirit of
the relevant Statute and Rules of Procedure and Evidence, and the independence of the
Prosecutor: … c) to be, and to appear to be, consistent, objective and independent, and
avoid all conflicts of interest that might undermine the independence of the Prosecutor
– in particular, prosecution counsel shall not allow themselves to be influenced by
national, ethnic, racial, religious or political considerations.
C. ICC
1.Defence
Article 12 of the Code of Professional Conduct for Counsel
1. Counsel shall not represent a client in a case:
(a) If the case is the same as or substantially related to another case in which counsel
or his or her associates represents or formerly represented another client and the
interests of the client are incompatible with the interests of the former client, unless
the client and the former client consent after consultation; or
(b) In which counsel was involved or was privy to confidential information as a
staff member of the Court relating to the case in which counsel seeks to appear. The
lifting of this impediment may, however, at counsel’s request, be ordered by the
Court if deemed justified in the interests of justice. Counsel shall still be bound by
the duties of confidentiality stemming from his or her former position as a staff
member of the Court.
2. In the case of paragraph 1 (a) of this article, where consent has been obtained after
consultation, counsel shall inform the Chamber of the Court seized with the situation
or case of the conflict and the consent obtained. Such notice shall be provided in a
manner consistent with counsel’s duties of confidentiality pursuant to article 8 of this
Code and rule 73, sub-rule 1 of the Rules of Procedure and Evidence.
3. Counsel shall not act in proceedings in which there is a substantial probability that
counsel or an associate of counsel will be called to appear as a witness unless:
(a) The testimony relates to an uncontested issue; or
(b) The testimony relates to the nature and value of legal services rendered in the
case.
4. This article is without prejudice to article 16 of this Code.
Article 16 of the Code of Professional Conduct for Counsel
1. Counsel shall exercise all care to ensure that no conflict of interest arises. Counsel
shall put the client’s interests before counsel’s own interests or those of any other
person, organization or State, having due regard to the provisions of the Statute, the
Rules of Procedure and Evidence, and this Code.
2. Where counsel has been retained or appointed as a common legal representative for
victims or particular groups of victims, he or she shall advise his or her clients at the
outset of the nature of the representation and the potential conflicting interests within
the group. Counsel shall exercise all care to ensure a fair representation of the different
yet consistent positions of his or her clients.
3. Where a conflict of interest arises, counsel shall at once inform all potentially
affected clients of the existence of the conflict and either:
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(a) Withdraw from the representation of one or more clients with the prior consent
of the Chamber; or
(b) Seek the full and informed consent in writing of all potentially affected clients
to continue representation.
2.Prosecution
Section 9 of the Code of Conduct for the Office of the Prosecutor
42. Members of the Office shall abstain from any conduct which may, directly or
indirectly, be in conflict with the discharge of their official duties during terms of
service or may compromise the independence and trust reposed in the Office following
separation of service. These conflicts may arise, inter alia, from:
(a) personal interest in the case, including a spousal, parental or other close family,
personal or professional relationship, or a subordinate relationship, with any of the
parties; and
(b) circumstances in which Members of the Office appear to benefit, directly or
indirectly, from financial or other involvement with the activities of any enterprise
that engages in any business or transaction with the Court.
43. In the event of any conflict of interest, whether financial or otherwise, Staff
members shall immediately disclose the nature of that interest to the head of the
Division or Section, or to the Prosecutor, who shall decide whether the conflict is of
such a nature as to require that the Staff member concerned participate no further in the
matter concerned.
44. Upon separation from service for whatever reason, Staff members shall refrain from
accepting engagement or appointment as defence counsel or member of a defence team
in any of the proceedings before the Court, for a period of 12 months from the day of
separation, unless specifically authorised by the Prosecutor. This applies only to those
who have made a declaration to that effect.
D. Special Court for Sierra Leone
1.Defence
Article 15 of the Code of Professional Conduct for Counsel with the Right of Audience
before the Special Court for Sierra Leone
(A) Defence Counsel shall, at all times, act in the best interests of the client and shall
put such interests before his own interests or those of any other person, organisation
or State. Where there is a doubt as to the existence of such conflict, it shall be
resolved against Defence Counsel’s own interest. Where a conflict arises between
the duty of Defence Counsel to act in the best interests of the client and the interests
of justice, the latter shall prevail.
(B) Defence Counsel shall not represent a client in connection with any matter in which
Defence Counsel participated as an official or staff member of the Special Court or
in any other capacity before the Special Court, unless the Registrar approves after
consultation with the parties.
(C) Defence Counsel or his firm shall not represent a client with respect to a matter if:
(i)
a conflict or a potential conflict exists between the interests of the client
and any other client(s); or
(ii)
the matter is the same or substantially related to another matter in which
Defence Counsel or his firm had formerly represented another client
(‘former client’), and the interests of the client are materially adverse to
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the interests of the former client, unless the client and the former client
consent; or
(iii) Defence Counsel’s professional judgement on behalf of the client will
be, or may reasonably be expected to be, adversely affected by Defence
Counsel’s own interests or his interests in a third party.
(D) Where a conflict of interest arises, Defence Counsel shall promptly and fully inform
each potentially affected client of the nature and extent of the conflict and:
(i)
take all steps necessary to remove the conflict; or
(ii) obtain the full and informed consent of all potentially affected clients to
continue their representation, but only if such consent, in the judgement of
Defence Counsel, is unlikely to prejudice the administration of justice.
(E) In the case of Defence Counsel appointed by a Judge or Chamber, where a conflict
of interest arises such Defence Counsel also shall promptly and fully inform the
Judge or Chamber of the nature and extent of the conflict and may only continue
the representation with the leave of the Judge or Chamber.28
2.Prosecution
Article 25 of the Code of Professional Conduct for Counsel with the Right of Audience
before the Special Court for Sierra Leone
(A) Prosecution Counsel shall remain unaffected by individual or sectional interests
and public or media pressures, and shall have regard only to the public interest.
(B) Prosecution Counsel shall no act in connection with any matter in which
Prosecution Counsel participated as an official or staff member of the Special Court or
in any other capacity before the Special Court, unless the Registrar approves after
consultation with the parties.
E. Special Tribunal for Lebanon
1.Defence
Article 11 of the Code of Professional Conduct for Defence Counsel and Legal
Representatives of Victims appearing before the Special Tribunal for Lebanon
A. Counsel owes a primary duty of loyalty to his Client and shall exercise all care to
ensure that no potential or actual conflict of interest arises.
B. Defence Counsel shall not advise, represent or act on behalf of two or more Clients
in the same matter.
C. A Legal Representative of Victims who represents more than one Client:
(i) shall represent the interests of all Clients equally and not provide preferential
treatment to any individual or group of Clients among those represented; and,
(ii) shall immediately inform the Registrar if he has reason to believe that a conflict
of interest exists among his Clients which relates to their participation in
proceedings before the Tribunal. Where doing so with sufficient grounds requires
revealing information which is protected by Counsel-Client privilege, this shall not
amount to a voluntary disclosure to a third party within the meaning of Rule 163 of
the Rules.
D. Counsel shall not advise, represent or act on behalf of a Client in a matter before the
Tribunal if:

28

Code of Professional Conduct for Counsel with the Right of Audience before the Special Court for Sierra Leone,
Art. 15(A), available at http://www.sc-sl.org/LinkClick.aspx?fileticket=IbTonPmXLHk%3D&tabid=176.

21
© Michael G. Karnavas

(i) the matter is the same or substantially related to another matter in which Counsel
or his Office had advised, represented or acted on behalf of a former Client and the
interests of the new Client are materially adverse to the interests of the former
Client; or,
(ii) he participated personally and substantially in the matter as an official or staff
member of the United Nations International Independent Investigation Commission
or Tribunal.
E. Counsel shall not represent a Client with respect to a matter if his professional
judgment on behalf of the Client will be, or may reasonably be expected to be,
adversely affected by Counsel’s:
(i) responsibilities to, or interests in, a third party; or,
(ii) financial, business, property or personal interests.
F. Where a potential conflict of interest arises as set out under paragraph (D) or (E) of
this Article, at any stage of proceedings, Counsel shall inform his new Client and/or his
former Client, as well as the Head of the Defence Office or the Registrar as appropriate
of the nature and extent of the conflict, and:
(i) promptly take all steps necessary to remove the conflict; or,
(ii) obtain the full and informed consent of all potentially affected Clients to
continue to represent the new Client, assess whether such consent is likely to
irreversibly prejudice the administration of justice including the Client’s right to a
fair trial, and inform the Head of the Defence Office or the Registrar as appropriate
of the consent obtained and his assessment of its effect.
2.Defence and Prosecution
A Code of Professional Conduct for Counsel Appearing Before the Tribunal
Paragraph 4 of the Code of Professional Conduct for Counsel Appearing before the Tribunal
(a Code of Conduct applicable to Prosecution, Defence, and Victims’ Representatives) states:
Counsel shall avoid conflicts of interest in advising and representing parties. When a
conflict of interest arises or becomes known, Counsel must inform the affected parties
and the Tribunal without delay. Where permitted to do so by law, Counsel may
temporarily continue his or her representation in a matter where there is a conflict of
interest only after full disclosure to, and with the informed consent of, the affected
parties, and only upon the express approval of the appropriate Chamber.
F. Extraordinary Chambers in the Courts of Cambodia
The Extraordinary Chambers in the Courts of Cambodia (“ECCC”) does not have its own code
of conduct for Defence counsel, nor does it have a code of conduct for the prosecution. As the
ECCC is a domestic Cambodian court, Defence counsel appearing before the Court are subject
to the Bar Association of the Kingdom of Cambodia’s Code of Ethics (discussed in the National
Law section supra). However, at the ECCC, the Defence’s Support Section’s Administrative
Regulations also address conflict of interest. Regulation 9 provides:
9.1 A Co-Lawyer shall not engage in activity that is incompatible with the discharges
of his duties as the legal representative of the accused. In particular, a Co-Lawyer shall
neither seek nor accept instructions regarding his representation of the Accused from
any Government.
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9.2 Co-Lawyers shall exercise all care to ensure that no conflict of interest arises. They
shall put the client’s interests before their own or those of any other person,
organisation or state, having due regard to the provisions of the Law on the ECCC, the
Internal Rules, these Administrative Regulations and any Code of Conduct to which
they are bound.
9.3 Where a conflict of interests arises, a co-lawyer shall at once inform all potentially
affected clients of the existence of the conflict and either withdraw from the
representation of one or more clients or seek the full and informed consent in writing
of all potentially affected clients to continue representation.
IV.

COUNSEL ARE BOUND BY BOTH INTERNATIONAL AND NATIONAL
CODES OF CONDUCT

Article 4 of the ICC’s Code of Professional Conduct for Counsel (Primacy of the Code of
Professional Conduct for Counsel) states: “Where there is any inconsistency between this Code
and any other code of ethics or professional responsibility which counsel are bound to honor,
the terms of this Code shall prevail in respect of the practice and professional ethics of counsel
when practicing before the Court.”
Article 4 of the ICTY’s Code of Professional Conduct for Defence Counsel similarly states:
“If there is any inconsistency between this Code and any other codes of practice and ethics
governing counsel, the terms of this Code prevail in respect of counsel’s conduct before the
Tribunal.”
Article 1(4) of the ICTR Code of Professional Conduct for Defence Counsel, in contrast, states:
“While Counsel is bound by this Code, it is not, and should not be read as if it were a complete
or detailed Code of Conduct for Counsel. Other standards and requirements may be imposed
on the conduct of Counsel by virtue of the Tribunal’s inherent jurisdiction and the code of
conduct of any national body to which Counsel belongs.”
Based on Article 4 of the ICTY and ICC codes of conduct, it is not hard to imagine that a
problem may be created. Although Article 4 states that the ICTY and ICC codes of conduct
trump your national code, you are still bound by your national code of conduct, as ICTY
practice demonstrates.
In Prosecutor v. Delalić et al.,29 Mr. John Ackerman acted as Lead Counsel for the Accused
Landžo in the course of the trial proceedings and was assigned as Counsel on Appeal for one
Prosecutor v. Delalić et al., IT-96-21-A, Order regarding Esad Landžo’s Request for Removal of John
Ackerman as Counsel on Appeal for Zenjil Delalić, 6 May 1999.
29
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of Landžo’s Co-Accused, Delalić.30 Landžo alleged that Mr. Ackerman, in his position as Lead
Counsel for Landžo, was privy to confidential information that could be detrimental to
Landžo’s Appeal, that inconsistent defences existed between Landžo and Delalić throughout
the trial, and that in view of these facts Mr. Ackerman’s representation of Delalić gave rise to
a conflict of interest.31 Landžo asserted that Ackerman’s continued representation of Delalić
obstructed the proper conduct of the proceedings, and that his conduct should be reported to
the State Bar of Texas. In order to determine whether the conflict of interest existed, the Court
specifically looked to Rule 1.06 of the Texas Disciplinary Rules of Professional Conduct.32
What would happen if your conduct is permitted by the ICTY Code of Professional Conduct
for Counsel Appearing before the International Tribunal but not your national code? You must
all times abide by your national code, since you are licensed (and can be de-licensed) by your
national Bar. Rather than breach either code, it is best to secure an advisory opinion from the
national Bar, and if prohibited, then withdraw. Most likely, an accommodation can be reached
by the national Bar and the international tribunal, since neither codes ever seem to be that apart
in dealing with professional conduct and ethics. It is just a matter of being proactive in resolving
ethics issues and refraining from taking precipitous actions which can have irreparable
ramifications.
V.

OTHER RELEVANT PRINCIPLES AND CODES OF CONDUCT
A. International Bar Association
Article 3.1 of the International Bar Association’s International Principles for the Conduct of
the Legal Profession states: “A lawyer shall not assume a position in which a client’s interests
conflict with those of the lawyer, another lawyer in the same firm, or another client, unless
otherwise permitted by law, applicable rules of professional conduct, or, if permitted, by
client’s authorization.”
The explanatory note (3.2) to this Principle states:

30

Id., p. 2.
Id.
32
Texas Disciplinary Rules of Professional Conduct, Rule 1.06 states:
(a) A lawyer shall not represent opposing parties to the same litigation.
(b) In other situations and except to the extent permitted by paragraph.
(c), a lawyer shall not represent a person if the representation of that person:
(1) involves a substantially related matter in which that person’s interests are materially and directly
adverse to the interests of another client of the lawyer or the lawyers firm; or
(2) reasonably appears to be or become adversely limited by the lawyers or law firm’s
responsibilities to another client or to a third person or by the lawyers or law firm’s own interests.
31
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Trust and confidence in the legal profession and the rule of law depends upon lawyers’
loyalty to clients. Rules regarding conflicts of interest vary from jurisdiction to
jurisdiction. The definition of what constitutes a conflict also differs from jurisdiction
to jurisdiction, including (but not exhaustively) whether information barriers are
permitted at all, and also whether conflict of interest prohibitions cover all the law firm
or whether information barriers can help. Generally, a lawyer shall not represent a client
if the representation involves a conflict of interest. A conflict of interest exists if the
representation of one client will be directly adverse to another client; or there is a
significant risk that the representation of one or more clients will be materially limited
by the lawyer’s responsibilities to another client, a former client, a third person or by a
personal interest of the lawyer. Notwithstanding the existence of conflict of interest, in
some jurisdictions a lawyer may represent the client if the lawyer reasonably believes
that the lawyer will be able to provide competent and diligent representation to each
affected client, the representation is not prohibited by law, the representation does not
involve the assertion of a claim by one client against another client represented by the
lawyer in the same litigation or other proceeding before a tribunal, and each affected
client gives informed consent, confirmed in writing. A lawyer who has formerly
represented a client in a matter or whose present or former firm has formerly
represented a client in a matter shall not use information relating to the representation
to the disadvantage of the former client except when permitted by applicable law or
ethics rules.
In some jurisdictions, certain potentially conflicting situations may be permitted
subject to proper disclosure to and, to the extent permitted by applicable law or ethics
rules, consent by all parties involved, provided always that disclosure may be made
without breaching confidentiality obligations. Without prejudice to additional duties, if
a conflict becomes apparent only after the lawyer’s work has commenced, some
jurisdictions require the conflicted lawyer to withdraw from the case in its entirety and
in respect of all clients concerned; others require withdrawal from representing one
client only, but not all of them.
In addition, legal and professional conduct conflict of interest must be clearly
distinguished from commercial conflict of interest. A lawyer should be entitled to
defend the interests of or represent a client in a case even if that client is a competitor
or its interests conflict with the commercial interests of another present or former client,
not involved or related in that particular case assigned to the lawyer. Also, a lawyer
may defend the interests of or represent a client against another client in any
circumstance where the latter, whether in negotiating an agreement, or in another legal
action or arbitration, has chosen to place its interests for those cases with another
lawyer; however, in such cases, the first-mentioned lawyer will have to comply with
all other applicable rules of professional conduct, and in particular with rules of
confidentiality, professional secrecy and independence.
In upholding the interests of clients, lawyers must not allow their own interests to
conflict with or displace those of their client. A lawyer must not exercise any undue
influence intended to benefit the lawyer in preference to that of a client. A lawyer must
not accept instructions or continue to act for a client, when the lawyer becomes aware
that the client’s interest in the proceedings would be in conflict with the lawyer’s own
interest.

25
© Michael G. Karnavas

B. The Hague Principles on Ethical Standards for Counsel Appearing Before
International Courts and Tribunals
Principle 4 addresses conflicts of interest. It states:
This Principle identifies situations in which counsel may be precluded from
representing a client before an international court or tribunal by virtue of the conflicting
interest which counsel may have arising from his representation of another current or
former client, a third party, or his own interests:
4.1 Counsel may not represent two or more clients in the same proceedings if there is
a reasonable risk of a conflict between the interests of those clients.
4.2 Counsel may not represent a new client in proceedings where a former client is
party to the same or closely related proceedings and there exists a material risk of
breach of confidentiality, except with the express authorisation of the former client.
4.3 The personal interests of counsel create an impermissible conflict where he or she:
4.3.1 has personal links to another party that might create a reasonable risk of a conflict
of interest;
4.3.2 has a material personal, professional or financial interest in the outcome;
4.3.3 has a reasonable expectation that he or she may be required to give evidence in
the proceedings as a witness of fact;
4.3.4 has served as a judge or other officer of the international court or tribunal within
the previous three years or such other period as the court or tribunal may establish by
its rules; or
4.3.5 has previously dealt with the case in a judicial capacity.
4.4 Notwithstanding Principle 4, counsel is not precluded from acting in a case in which
he or she has made appropriate disclosure in writing of the facts relevant to the Principle
on the basis of which the parties have given their express consent.33
C. International Criminal Bar Code of Conduct and Disciplinary Procedure
of the International Criminal Bar
Article 7 addresses conflicts of interest. It states:
1) General Rule:
a) Counsel shall not represent a client if the representation of that client could
adversely affect, or could reasonably appear to affect, the interests of another client,
third person, or counsel’s own interests, unless:
i) the counsel reasonably believes there will be no material adverse
consequences to the interests of either client, or any third party to whom counsel
owes responsibilities; and
ii) each client or other person affected consents in writing after full and
informed consultation. When representation of multiple clients in a single
matter is undertaken, the consultation shall include explanation of the
implications of the common representation and the advantages and risks
involved.
b) Any doubt about whether a conflict of interest exists shall be resolved in favour
of there being a conflict of interest after consulting with the International Criminal
Bar Ethics Committee.
Business transactions with clients
2) Counsel shall not:
33

The Hague Principles on Ethical Standards for Counsel Appearing Before International Courts and Tribunals,
Principle 4.2., available at http://www.ucl.ac.uk/laws/cict/docs/Hague_Sept2010.pdf.
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a) enter into a business transaction with a client or knowingly acquire ownership,
possessory, security, or other pecuniary interests adverse to a client.
b) during the course of representation, make or negotiate an agreement giving
counsel literary or media rights to a portrayal or account based in substantial part
on information relating to the representation. Once the representation and the
appeal process have ended, counsel may enter into such an agreement with the
client if the client has obtained independent legal advice on the matter.
c) accept a case on a contingent fee basis unless and except as regulated by the
Rules of the Court.1
d) provide financial assistance or other substantial improper benefit to a client, a
relative or an agent of the client in connection with pending or contemplated
litigation.
e) make an agreement prospectively limiting counsel’s liability to a client.
f) accept compensation from one other than a client unless all the following
conditions are met:
i) the client consents in writing after full and candid consultation;
ii) there is no interference with the counsel-client relationship and counsel’s
independence and loyalty to the client;
iii) client confidentiality is maintained;
iv) the person is made aware that client independence and confidentiality will
be maintained.
3) Former client:
a) Counsel who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless
the former client and the new client give informed consent in writing after full and
candid consultation.
b) Counsel shall not knowingly represent a person in a matter, or any substantially
related matter, in which a firm with which counsel was formerly associated or by
which counsel was formerly employed had previously represented a client:
i) whose interests are materially adverse to that person; and
ii) about whom counsel had acquired confidential information protected by this
Article and Article 6 that is material to the matter,
unless the former client and the new client consent in writing after full and
candid consultation.
c) Counsel who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:
i) use information relating to the representation to the disadvantage of the
former client except as Article 6 would permit or require with respect to a client,
or when the information has become generally known; or
ii) reveal information relating to the representation except as Article 4 would
permit or require with respect to a client.
4) While counsel are associated in a firm, none of them shall knowingly represent a
client if any one of them, practicing alone, would have a conflict of interest under these
rules.
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VI.

ICTY APPROACH TO CONFLICTS OF INTEREST

No single uniform standard is applied at the ICTY to determine conflicts of interest. Some
may be under the impression, based on a separate declaration appended to a Prlić Appeals
Chamber Decision and on a Gotovina Appeals Chamber decision that a there is a “reasonable
foresight” test that applies at the ICTY at the pre-trial stage of proceedings to disallow
representation and to prevent conflicts of interest before they arise. However, the Prlić
Declaration and the Gotovina Appeals Chamber Decision did not state that the appropriate test
was dependent on the stage of the proceedings.
The Prlić Appeals Chamber Decision did not clearly articulate a standard. It found that there
were sufficient elements before the Trial Chamber for it to reasonably conclude that both
Accused were charged with the same criminal acts, and were allegedly linked by a relatively
close superior-subordinate relationship at the relevant time, and that it was “not satisfied that
… the Trial Chamber erred in finding that ‘a conflict of interest is very likely to arise….’” 34
Judges Shahabuddeen, Schomburg, and Weinberg de Roca,35 in response to a critique by Judge
Mumba that the Trial Chamber’s Decision was based upon speculation, stated in the
Declaration that “reasonable foresight is a sufficient basis of decision.”36 The Declaration is
not part of the Appeals Chamber’s holding. Had the Judges in the Prlić Appeals Chamber
intended to articulate “reasonable foresight” as the new standard for determining when
conflicts of interest must preclude representation, they would have explicitly stated it within
the Decision. The Decision, Judge Mumba’s Separate Opinion, and the Declaration were all
issued on the same date, hence, nothing would have prevented the Appeals Chamber from
refining the Decision to reflect a new, cogent standard. The Gotovina Appeals Chamber
followed the Prlić Trial Chamber’s “reasonably be expected” standard, which is consistent
with Article 14(D)(i)-(ii) of the ICTY Code of Professional Conduct for Counsel Appearing
before the International Tribunal, for situations involving concurrent representation.
When considering whether ICTY Chambers have articulated a new standard for determining
whether a conflict of interest exists, guidance may be taken from the Šainović Appeals
Chamber Judgement in interpreting case law and discerning binding legal principles / stare
Prosecutor v. Prlić et al., IT-04-74-AR73.1, Decision on Appeal by Bruno Stojić Against Trial Chamber’s
Decision on Request for Appointment of Counsel, 24 November 2004, para. 24.
35
Presiding Judge Pocar did not join in the Declaration or Judge Mumba’s Separate Opinion.
36
Prosecutor v. Prlić et al., IT-04-74-AR73.1, Decision on Appeal by Bruno Stojić Against Trial Chamber’s
Decision on Request for Appointment of Counsel, Declaration of Judge Shahabuddeen, Judge Schomburg and
Judge Weinberg de Roca, para. 2.
34
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decisis. The Appeals Chamber was forced to choose between diverging Appeals Chamber
holdings on the issue of whether specific direction is an element of the actus reus of aiding and
abetting. It explained: “when interpreting a particular judgement, primary consideration should
be given to positions expressly taken and clearly set out in the judgement concerned.” 37 The
Šainović Appeals Chamber recalled that where it is faced with conflicting decisions it is obliged
to determine which decision it would follow or whether to depart from both decisions for
cogent reasons in the interests of justice.38 It then thoroughly considered ICTY and ICTR
jurisprudence, as well as the state of customary international law to ascertain where the law
stands on specific direction.39
Considering ICTY jurisprudence, Chambers have been faced with four basic situations40
concerning possible conflicts of interest: a. conflicts arising because counsel may be called as
a witness; b. conflicts arising because counsel was a former member of the Prosecution; c.
conflicts arising because of counsel’s concurrent representation of two clients; and d. conflicts
arising because of counsel’s former representation of another client. Each situation will be
examined in turn.
A. Conflicts arising because counsel may be called as a witness
This situation is covered by Article 26 of the ICTY’s Code of Professional Conduct for Counsel
Appearing before the International Tribunal, which states:
Counsel shall not act as an advocate in a proceeding in which counsel is likely to be a
necessary witness except where:
(i) the testimony relates to an uncontested issue;
(ii) the testimony relates to the nature and value of legal services rendered in the
case; or
(iii) substantial hardship would be caused to the client if that counsel does not so
act.

Prosecutor v. Šainović et al., IT-05-87-A, Judgement, 23 January 2014, para. 1621.
Id., para. 1622.
39
Id., paras. 1622-49.
40
One additional situation not discussed herein involved the Accused Knežević’s request to have Mr. Zeć assigned
to represent him. Mr. Zeć worked in the same law firm as a lawyer Mr. Deretić, who the Registrar had previously
refused to assign to Knežević. The Registrar had learned of unprivileged phone calls in which Mr. Zeć encouraged
Knežević to request Mr. Zeć’s assignment, stating that if Mr. Zeć was assigned, Mr. Deretić could continue to
work alongside him, since both worked in the same law firm. The Registrar submitted that this would contradict
his previous decision not to assign Mr. Deretić. The Trial Chamber considered these phone calls to amount to
improper conduct and denied the application to review the Registry’s decision. See Prosecutor v. Knežević, IT95-4-PT / IT-95-8/1-PT, Decision on Accused’s Request for Review of Registrar’s Decision as to Assignment of
Counsel, 6 September 2002.
37
38
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This situation has been addressed by the Simić Trial Chamber and by the Gotovina Trial and
Appeals Chambers.41
Prosecutor v. Simić
In Simić, the OTP sought to resolve a conflict of an alleged conflict of interest regarding Mr.
Borislav Pisarević, Defence Counsel for the Accused Zarić, prior to the commencement of the
trial by determining whether Mr. Pisarević was likely to be called as a witness at trial.42
Based on the OTP’s assertion that Mr. Pisarević may have concealed a witness, the Trial
Chamber found it conceivable that Mr. Pisarević could be called to testify by the OTP or by
one of the Accused other than Zarić. The Trial Chamber saw a likelihood, especially from
what Mr. Pisarević had described regarding his knowledge of relevant events, that he would be
a necessary witness with respect to some events. On the basis of those submissions, the Trial
Chamber found that there was a potential conflict of interest arising at the trial between Mr.
Pisarević and his client.43
The Trial Chamber found that the consent of Mr. Pisarević’s client would be compatible with
the continued discharge of Mr. Pisarević’s other obligations under the 1997 ICTY Code of
Professional Conduct for Counsel Appearing before the International Tribunal. In making this
determination, the Trial Chamber gave due weight to the right of the Accused to counsel of his
choice.44
The Trial Chamber held that in order for Mr. Pisarević to continue his representation of Zarić
he must obtain, within 7 days of the decision, Zarić’s full and informed written consent, and
transmit it to the Trial Chamber.45
Prosecutor v. Gotovina
The issue of an alleged conflict of interest stemming from Mr. Miroslav Šeparović representing
Markač as Lead Counsel was first raised by Gotovina in response to an OTP motion to join the

See Prosecutor v. Blagoje Simić et al., IT-95-9-T, Decision on Motion to Resolve Conflict of Interest regarding
Attorney Borislav Pisarević, 25 March 1999; Prosecutor v. Gotovina et al., IT-06-90-PT, Decision on Conflict of
Interest of Attorney Miroslav Šeparović, 27 February 2007; Prosecutor v. Gotovina et al., IT-06-90-AR73.1,
Decision on Miroslav Šeparović’s Interlocutory Appeal Against Trial Chamber’s Decision on Conflict of Interest
and Finding of Misconduct, 4 May 2007.
42
Prosecutor v. Blagoje Simić et al., IT-95-9-T, Decision on Motion to Resolve Conflict of Interest regarding
Attorney Borislav Pisarević, 25 March 1999, para. 1.
43
Id., p. 7-8.
44
Id., p. 9.
45
Id., p. 10.
41
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indictments of Prosecutor v. Gotovina and Prosecutor v. Čermak & Markač.46 Gotovina
submitted that Mr. Šeparović’s representation of Markač created a conflict of interest because
Mr. Šeparović, who was Minister of Justice of Croatia at the time of the alleged crimes, could
provide exculpatory evidence that Gotovina had no authority to investigate or punish military
subordinates for criminal acts.47 In its decision on joinder, the Trial Chamber did not rule as
to whether a conflict of interest existed, finding that if Mr. Šeparović could provide important
testimony for Gotovina, he could equally be expected to provide relevant testimony in
Markač’s own case, even if the cases were not combined. “Therefore, while a conflict of
interests on the part of Mr. Šeparović may arise if the assertions of the Gotovina Defence are
true, this conflict would not be resolved if the Motion is denied.”48 When the issue was again
before the Trial Chamber, found that there was a conflict of interest because:
1. Mr. Šeparović had personal interest in the case which would disqualify him as Counsel
under Article 14 (D)(iv)(2); and
2. Because of his personal knowledge, Mr. Šeparović is likely to be called as witness.49
The Trial Chamber warned Mr. Šeparović that he had jeopardized his client’s interests by not
withdrawing earlier in the proceedings and had failed to meet the standard of professional ethics
required in the performance of his duties before the Tribunal.50
On appeal, the Appeals Chamber considered Article 14(A) of the 2006 ICTY Code of
Professional Conduct for Counsel Appearing before the International Tribunal to determine
whether there was a conflict of interested created by Mr. Šeparović’s continued representation
of Markač.51 Article 14(A) states:
Counsel owes a duty of loyalty to a client. Counsel also has a duty to the Tribunal to
act with independence in the interests of justice and shall put those interests before his
own interests or those of any other person, organization or State.

Prosecutor v. Gotovina et al., IT-06-90-PT, Decision on Conflict of Interest of Attorney Miroslav Šeparović,
27 February 2007; Prosecutor v. Gotovina et al., IT-06-90-AR73.1, Decision on Miroslav Šeparović’s
Interlocutory Appeal Against Trial Chamber’s Decision on Conflict of Interest and Finding of Misconduct, 4 May
2007.
47
Prosecutor v. Gotovina, Prosecutor v. Čermak & Markač, IT-03-73-PT, IT-01-45-PT, Decision on
Prosecution’s Consolidated Motion to Amend the Indictment and for Joinder, 14 July 2006, para. 65.
48
Id., paras. 65-66.
49
Prosecutor v. Gotovina et al., IT-06-90-PT, Decision on Conflict of Interest of Attorney Miroslav Šeparović,
27 February 2007, p. 10.
50
Id.
51
Prosecutor v. Gotovina et al., IT-06-90-AR73.1, Decision on Miroslav Šeparović’s Interlocutory Appeal
Against Trial Chamber’s Decision on Conflict of Interest and Finding of Misconduct, 4 May 2007, para. 23.
46
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It also considered Article 26 of the 2006 ICTY Code of Professional Conduct for Counsel
Appearing before the International Tribunal,52 which states:
Counsel shall not act as an advocate in a proceeding in which counsel is likely to be a
necessary witness except where:
(i) the testimony relates to an uncontested issue;
(ii) the testimony relates to the nature and value of legal services rendered in the
case; or
(iii) substantial hardship would be caused to the client if that counsel does not so
act.
The Appeals Chamber found that the Trial Chamber did not err in concluding that it reasonably
foresaw the likelihood that Mr. Šeparović would be called as a witness given his former
position as the Minister for Justice. It found that Article 26 of the 2006 ICTY Code of
Professional Conduct for Counsel Appearing before the International Tribunal only envisages
that “Counsel shall not act as an advocate in proceedings in which Counsel is likely to be called
as a witness.”53 The Appeals Chamber noted that although the OTP had not stated it wished to
call Mr. Šeparović as a witness, Gotovina had not ruled it out and the Trial Chamber had not
ruled out calling Mr. Šeparović as a witness.54 In addition, the Appeals Chamber found that
should Mr. Šeparović be called to testify, the Trial Chamber is not precluded from using Mr.
Šeparović’s evidence in support of or against Čermak or Markač.55
B. Conflicts arising because counsel was a former member of the Prosecution
This situation is covered by Article 14(C) of the ICTY Code of Conduct, although Article 14(C)
is not limited to such situations:
Counsel shall not represent a client in connection with a matter in which counsel
participated personally and substantially as an official or staff member of the Tribunal
or in any other capacity, unless the Registrar determines, after consultation with the
parties and taking account the views of the Chamber, that there is no real possibility
shown that a conflict between the former and present assignment exists.56
Prosecutor v. Hadžihasanović
In Hadžihasanović, former OTP Legal advisor Mr. Rodney Dixon worked for was assigned by
the Deputy Registrar assigned as Co-Counsel for the Accused Kubura.57 The OTP filed a

52

Id., para. 18.
Id. (emphasis in original).
54
Id.
55
Id., para. 19.
56
Emphasis added.
57
Prosecutor v. Hadžihasanović et al., IT-01-47-PT, Decision on Prosecution’s Motion for Review of the
Decision of the Registrar to Assign Mr. Rodney Dixon as Co-Counsel to the Accused Kubura, 26 March 2002,
para. 1.
53
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motion alleging that the assignment of Mr. Dixon as co-counsel would cause both a conflict of
interest and an undue advantage due to his prior association with the OTP.58
When Hadžihasanović was decided, the ICTY Code of Professional Conduct for Counsel
Appearing before the International Tribunal did not have any provisions relating to former
Tribunal staff becoming defence counsel.59 The Hadžihasanović Trial Chamber found no clear
guidance in applicable law or procedure at the ICTY. In turning to national jurisprudence, it
concluded that national jurisdictions “differ[ed] so much from each other on even the principal
issues behind the question with which the Chamber is confronted, that it can derive no guidance
from national practices.”60 The Trial Chamber then formulated the “real possibility” test for
determining when conflicts of interest could disallow counsel to represent an accused.61
Although the specific issue before the Hadžihasanović Trial Chamber was whether a member
of the Prosecution could defend an Accused, nothing in the wording of the Decision limited
this test to such situations or prohibits the use of the test in other situations. As such, it cannot
be concluded that the “real possibility” test is limited to situations involving tribunal staff
becoming defence counsel. After this Decision was issued, the ICTY Code of Professional
Conduct for Counsel Appearing before the International Tribunal was amended to include the
“real possibility” standard.62 The wording of Article 14(C) is not limited to former staff, but
applies to “counsel [who] participated personally and substantially as an official or staff
member of the Tribunal or in any other capacity.”63
C. Conflicts arising because of counsel’s concurrent representation of two
clients
This situation is covered by Article 14(D)(i)-(ii) of the ICTY Code of Conduct, which states:
Counsel or his firm shall not represent a client with respect to a matter if:
(i) such representation will be, or may reasonably be expected to be, adversely
affected by representation of another client;
(ii) representation of another client will be, or may reasonably be expected to be,
adversely affected by such representation;

58

Id., para. 27.
See ICTY Code of Professional Conduct for Counsel Appearing before the International Tribunal, 1997 version,
Art. 9.
60
Prosecutor v. Hadžihasanović et al., IT-01-47-PT, Decision on Prosecution’s Motion for Review of the
Decision of the Registrar to Assign Mr. Rodney Dixon as Co-Counsel to the Accused Kubura, 26 March 2002,
para. 42.
61
Id., para. 46.
62
The 12 July 2002 version of the ICTY Code of Professional Conduct for Counsel Appearing before the
International Tribunal was the first to contain the language in Article 14(C).
63
Emphasis added.
59
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This situation has been addressed by the Registry, and by the Mejakić Trial and Appeals
Chambers, the Prlić Trial and Appeals Chambers, the Delić Trial Chamber, and the Gotovina
Trial and Appeals Chambers.64
Prosecutor v. Mejakić
In Mejakić, the Trial Chamber considered whether Mr. Jovan Simić could represent Mejakić
since he was also representing Prcać in his appeal in the Kvočka case. Prcać was Mejakić’s
subordinate at the Omarska camp. The Trial Chamber upheld the Registry’s decision to assign
Mr. Simić, noting that Mr. Simić had acknowledged a potential conflict of interest and had
followed his obligation under the Code of Professional Conduct for Counsel Appearing before
the International Tribunal to obtain the informed consent of both clients. It considered that a
conflict of interest would arise if Prcać were called to testify in the Mejakić case, but did not
find it appropriate to make a determination at that stage, since there was no certainty that he
would testify. The Appeals Chamber reversed this decision. It did not refer to a standard for
determining whether a conflict of interest would preclude representation, but found that a
conflict of interest already existed at the present stage of proceedings because Mejakić was the
uncontested direct superior of Prcać and was charged with crimes committed at the camp
through joint criminal enterprise (“JCE”) and command responsibility, and Prcać had
previously given testimony incriminating Mejakić in another case.65
Prosecutor v. Prlić
In Prlić, the Trial Chamber considered possible conflicts arising from three situations: Mr.
Željko Olujić’s concurrent representation of Rajić and Stojić; Mr. Želimir Par’s representation
as Lead Counsel of Martinović, whose case was on appeal, and Prlić (as Co-Counsel); and Mr.
Tomislav Jonjić’s concurrent representation of Čorić and Ljubičić. The Trial Chamber held:
Where the existence or a reasonable expectation of conflict of interest is obvious, the
See Prosecutor v. Mejakić et al., IT-02-65-PT, Decision on Prosecution Motion To Resolve Conflict Of Interest
Regarding Attorney Jovan Simić, 18 September 2003; Prosecutor v. Mejakić et al., IT-02-65-PT, Decision on
Prosecution’s Second Motion to Resolve Conflict of Interest Regarding Attorney Jovan Simić, 17 June 2004;
Prosecutor v. Mejakić et al., IT-02-65-AR73.1, Decision on Appeal by the Prosecution to Resolve Conflict of
Interest regarding Attorney Jovan Simić, 6 October 2004; Prosecutor v. Prlić et al., IT-04-74-PT, Decision on
Request for Appointment of Counsel, 30 July 2004; Prosecutor v. Prlić et al., IT-04-74-AR73.1, Decision on
Appeal by Bruno Stojić Against Trial Chamber’s Decision on Request for appointment of Counsel, 24 November
2004; Prosecutor v. Delić, IT-04-83-PT, Decision on Motion Seeking Review of the Registry Decision stating
that Mr. Stéphane Bourgon cannot be Assigned to Represent Rasim Delić, 10 May 2005; Prosecutor v. Gotovina
et al., IT-06-90-PT, Decision on Conflict of Interest of Attorneys Čedo Prodanović and Jadranka Sloković, 5 April
2007; Prosecutor v. Gotovina et al., IT-06-90-AR73.2, Decision on Ivan Čermak’s Interlocutory Appeal Against
Trial Chamber's Decision on Conflict of Interest of Attorneys Čedo Prodanović and Jadranka Sloković, 29 June
2007.
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Prosecutor v. Mejakić et al., IT-02-65-AR73.1, Decision on Appeal by the Prosecution to Resolve Conflict of
Interest Regarding Attorney Jovan Simić, 6 October 2004, para. 12.
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Trial Chamber cannot presume any longer that counsel has fulfilled his professional
obligations, but it falls to the Trial Chamber to guarantee that each accused is
effectively assisted by counsel and to ensure that the integrity of the proceedings is not
endangered. The risk of conflict of interest would be obvious in cases where counsel
represents two accused, who are, at least partly, charged with the same criminal acts,
committed during the same period of time and in the same area.66
The Trial Chamber then set out certain factors that should be assessed in such situations.67 It
found that with regard to Mr. Olujić a conflict of interest was “very likely to arise” 68 if it did
not already exist.69 The Appeals Chamber agreed by majority,70 finding that there were
sufficient elements before the Trial Chamber for it to reasonably conclude that both Accused
were charged with the same criminal acts and were allegedly linked by a relatively close
superior-subordinate relationship.71 Judge Mumba strongly criticized the Trial Chamber for
engaging in speculation when rejecting Mr. Olujić’s assignment:
It is of the utmost importance, in my view, that caution should be exercised in the
intervention as to choice of counsel for accused persons. An accused person’s right to
choose counsel is inherent in the right to a fair trial, albeit not absolute. In a number of
cases in this Tribunal charges overlap, but that does not give the Prosecution any right
to decide the strategy of the Defence case. The discussion of the possible scenarios for
conflict of interest in the impugned decision hinge, in my view, on mere speculation.
No iota of evidence was adduced to allow for the level of interference in the strategy
of the Defence case as was pleaded by the Prosecution. Similarly, it is for the accused,
and not the Chamber, to strategise the Defence case.72
Concerning Mr. Par, the Trial Chamber found that “the likelihood for potential conflict of
interest … is acceptably low.”73 Concerning Mr. Jonjić, the Trial Chamber found that [u]pon
a reading of both indictments, a risk of conflict of interest does exist. However, this risk is
acceptably low….”74

Prosecutor v. Prlić et al., IT-04-74-PT, Decision on Requests for Appointment of Counsel, 30 July 2004, para.
16.
67
Id.
68
Id., para. 30.
69
Id., para. 29.
70
Judge Mumba supported the decision to dismiss the appeal, but because she believed counsel would be
overburdened by representing both clients and this would prevent him from acting in a timely manner. Prosecutor
v. Prlić et al., IT-04-74-AR73.1, Decision on Appeal by Bruno Stojić Against Trial Chamber’s Decision on
Request for Appointment of Counsel, 24 November 2004, Separate Opinion of Judge Mumba.
71
Prosecutor v. Prlić et al., IT-04-74-AR73.1, Decision on Appeal by Bruno Stojić Against Trial Chamber’s
Decision on Request for Appointment of Counsel, 24 November 2004, para. 24.
72
Id., Separate Opinion of Judge Mumba, para. 3.
73
Prosecutor v. Prlić et al., IT-04-74-PT, Decision on Requests for Appointment of Counsel, 30 July 2004, para.
43.
74
Id., para. 52.
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Prosecutor v. Delić
In Delić, the Trial Chamber reviewed the Registry’s decision not to assign Mr. Stéphane
Bourgon to represent Delić since he was also representing Hadžihasanović, Delić’s direct
subordinate, who was charged with the same criminal acts occurring in Maline/Bikoši. The
Chamber upheld the Registry’s decision that there was a “real possibility” Delić’s defence
could become opposed to Hadžihasanović’s. The Trial Chamber found that the Registry’s
determination that a conflict might arise was reasonable considering that both Accused were
charged with the same criminal acts, had a “relatively close” superior-subordinate relationship,
and that the Accused had not disputed the Registry’s finding that a conflict was “a
possibility.”75
Prosecutor v. Gotovina
In Gotovina, the Trial Chamber considered whether Čermak could be represented by two
lawyers who were concurrently representing Ademi, whose trial had been transferred from the
ICTY to Croatia. Čermak was being tried jointly with Gotovina. Ademi was Gotovina’s chief
of staff and second-in-command. Gotovina raised the issue of conflict of interest, asserting
that Čermak had indicated that his defence may contend that he was Gotovina’s subordinate
and that Gotovina intended to call Ademi as a critical defence witness. The Trial Chamber, by
majority,76 considered that regardless of whether Ademi was called as a witness, since Ademi
appeared to have been Čermak’s superior, “there is a very real risk Ademi will be implicated
in the case, thus placing [his lawyers] in the awkward position of defending Čermak while
having to remain loyal to Ademi.”77 The Appeals Chamber quoted and paraphrased the Prlić
Trial Chamber:
[W]here a Chamber can reasonably expect that, due to a conflict of interest, a counsel
‘may be reluctant to pursue a line of defence, to adduce certain items in evidence, or to
plead certain mitigating factors at the sentencing stage, in order to avoid prejudicing
another client’, it can no longer presume that counsel has fulfilled his or her
professional obligations under the Code of Conduct and has the power and the duty to
intervene in order to guarantee or restore the integrity of the proceedings without
delay.78

Prosecutor v. Delić, IT-04-83-PT, Decision on Motion Seeking Review of the Registry Decision Stating that
Mr. Stéphane Bourgon Cannot be Assigned to Represent Rasim Delić, 10 May 2005, p. 4-5.
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See Prosecutor v. Gotovina et al., IT-06-90-PT, Judge Orie’s Dissenting Opinion on Decision on Conflict of
Interest of Attorneys Čedo Prodanović and Jadranka Sloković, 18 April 2007.
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Prosecutor v. Gotovina et al., IT-06-90-PT, Decision on Conflict of Interest of Attorneys Čedo Prodanović and
Jadranka Sloković, 5 April 2007, para. 18.
78
Prosecutor v. Gotovina et al., IT-06-90-AR73.2, Decision on Ivan Čermak’s Interlocutory Appeal Against Trial
Chamber’s Decision on Conflict of Interest of Attorneys Čedo Prodanović and Jadranka Sloković, 29 June 2007,
para. 23.
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It found, by majority,79 that there is a “clear potential for a conflict of interest” since
representation may “reasonably be expected” to adversely affect the representation of either or
both clients.80
ICTY Chambers have not been consistent in setting out a standard to apply when determining
whether conflicts of interest arising from concurrent representation will preclude counsel’s
representation of one client. The Gotovina Appeals Chamber, in the most recent decision on
the issue, followed the Prlić Trial Chamber’s standard. This indicates that in cases of
concurrent representation, ICTY Chambers may disallow representation where it can
reasonably be expected that, due to a conflict of interest, a counsel may be reluctant to pursue
a line of defence, to adduce certain items in evidence, or to plead certain mitigating factors at
the sentencing stage, in order to avoid prejudicing another client.
D. Conflicts arising because of counsel’s former representation of another
client
This situation is covered by Article 14(D)(iii) of the ICTY Code of Professional Conduct for
Counsel Appearing before the International Tribunal, which states:
Counsel or his firm shall not represent a client with respect to a matter if: … the matter
is the same or substantially related to another matter in which counsel or his firm had
formerly represented another client (‘former client’), and the interests of the client are
materially adverse to the interests of the former client.
This situation has been addressed by the Registry,81 and by the Delalić Appeals Chamber, the
Martić Trial Chamber, the Tolimir and Popović Trial Chambers (both in relation to the Accused
Miletić’s Counsel), and the Karadžić Trial Chamber.82
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Id., Dissenting Opinion of Judge Shahabuddeen.
Prosecutor v. Gotovina et al., IT-06-90-AR73.2, Decision on Ivan Čermak’s Interlocutory Appeal Against Trial
Chamber’s Decision on Conflict of Interest of Attorneys Čedo Prodanović and Jadranka Sloković, 29 June 2007,
para. 25.
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Often, the Registry considers conflicts of interest without referring to any particular standard. However, in its
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considering whether Mr. Slijepčević’s former representation of Obrenović gave rise to a conflict of interest:
“CONSIDERING that because the matters are substantially related, Mr Slijepčević cannot act in the Accused’s
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See Prosecutor v. Delalić et al., IT-96-21-A, Order Regarding Esad Landžo Request for Removal of John
Ackerman as Counsel on Appeal for Zenjil Delalić, 6 May 1999; Prosecutor v. Martić, IT-95-11-PT, Decision on
Appeal against Decision of Registry, 2 August 2002; Prosecutor v. Tolimir et al., IT-05-88-PT, Decision on
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Prosecutor v. Delalić
In Delalić, the Appeals Chamber considered whether Mr. Ackerman, who represented Landžo
at trial, could represent Landžo’s Co-Accused Delalić on appeal. The Appeals Chamber, in a
brief decision, stated that it considered Articles 9 and 20 of the ICTY Code of Professional
Conduct for Counsel Appearing before the International Tribunal (current Articles 14 and 35)
as well as Rule 1.06 of the Texas Disciplinary Rules of Professional Conduct and found that
the material before it did not disclose a conflict of interest.83 It did not set out any particular
test.
Prosecutor v. Martić
In Martić, the Registry considered whether a conflict of interest arose because Mr. Strahinja
Kastratović represented the Suspect Simatović when he was interviewed by the Prosecution.
Mr. Kastratović was later selected by the Accused Martić to represent him. The Prosecution
provided the Registry with information that Simatović and Martić were both named as
members of a JCE along with Slobodan Milošević and that there was “a strong indication that
the accused and the suspect ‘closely co-operated in the commission of the crimes.’”84 The
Registry assigned Mr. Kastratović on a provisional basis, but then removed him finding that he
had not provided information clarifying the potential conflict of interest or neutralizing it.85 In
the Trial Chamber’s view, “the choice of all accused should be respected unless there exist
well-founded reasons not to assign Counsel of choice.”86 The Trial Chamber considered, inter
alia that the claim that Simatović was Mr. Kastratović’s former client is uncontested and:
that a conflict of interest could, in the view of the Chamber, therefore only exist as
provided in Article 9(3)(c)(iii),87 namely that ‘the matter is the same or substantially
related to another matter in which Counsel had formerly represented another client (‘the
other client’) and the interests of the Client are materially adverse to the interests of the
former client, unless the former client consents after consultation.88

Decision on Accused Request for Judicial Review of the Registry Decision on the Assignment of Mr. Marko
Sladojević as Legal Associate, 20 April 2009.
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Prosecutor v. Delalić et al., IT-96-21-A, Order Regarding Esad Landžo Request for Removal of John Ackerman
as Counsel on Appeal for Zenjil Delalić, 6 May 1999.
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Prosecutor v. Martić, IT-95-11-PT, Decision on Appeal against Decision of Registry, 2 August 2002, p. 3.
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Prosecutor v. Martić, IT-95-11-PT, Decision, 31 May 2002; Prosecutor v. Martić, IT-95-11-PT, Decision, 14
June 2002.
86
Prosecutor v. Martić, IT-95-11-PT, Decision on Appeal against Decision of Registry, 2 August 2002, p. 6.
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It remanded the matter to the Registry to issue a new decision taking into account the
considerations set out in the Trial Chamber’s decision. The Registry then decided to assign
Mr. Kastratović.89
Prosecutor v. Tolimir / Popović
In Tolimir / Popović (the Accused Miletić’s case was joined with the Popović case),90 the
Registry issued a decision refusing Miletić’s request to appoint Mr. Nenad Petrušić as CoCounsel because it considered that there was a real possibility that Mr. Petrušić could be placed
in a conflict of interest due to his former representation of Krstić.91 The Trial Chamber
dismissed a request to review this decision. It did not articulate a clear standard for determining
whether representation must be precluded, but was not persuaded that the Registry erred.92
However, it noted that the Registry had not considered two factors it deemed relevant to the
question of the degree of risk of a conflict arising: first, that the case against Krstić had
concluded and that there was little prospect of a further indictment against him being dealt with
at the ICTY;93 and second, that Krstić and Miletić had each consented to Mr. Petrušić’s
representation of Miletić and that Mr. Petrušić provided a declaration that he had learned no
information from Krstić which had not come out during Krstić’s trial.94 After a second request
to review the Registry’s decision, the Trial Chamber remanded the matter to the Registry,
stating that the Registry had “attached too much weight to the potential of a conflict of interest
stemming from Mr. Petrušić’s former representation of Radislav Krstić and failed to address

Prosecutor v. Martić, IT-95-11-PT, Decision, 16 August 2002.
See Prosecutor v. Tolimir et al., IT-04-80-PT, Decision on Motion for Joinder, 21 September 2005.
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General Krstić was the Chief of Staff / Deputy Commander of the Drina Corps, which was under the overall
command of General Mladić. See Prosecutor v. Krstić, IT-98-33-T, Judgement, 2 August 2001, paras. 101, 299.
General Miletić was associated with the Main Staff overseeing the Drina Corps, which spearheaded the attack on
Srebrenica. See Prosecutor v. Popović et al., IT-05-88-T, Judgement, 10 June 2002, paras. 1622-24; Prosecutor
v. Krstić, IT-98-33-T, Judgement, 2 August 2001, paras. 3, 33. He was a subordinate of General Mladić, who was
also on the ground during and after the attack on Srebrenica. See Prosecutor v. Popović et al., IT-05-88-T,
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Decision on Additional Co-Counsel, 30 September 2013, Annex A: Appeal of OLAD Denial of Request for
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that he cross-examined 5 witnesses as of 26 July 2013. General Mladić is also represented by two other lawyers
who played major roles in other Srebrenica cases. Branko Lukić was appointed to represent Mladić even though
he had previously represented Accused Kvočka, Jokić, and Stakić and was currently representing Accused Sreten
Lukić. See Prosecutor v. Mladić, IT-09-92-PT, Decision, 22 July 2011. Subsequently in Mladić, Miodrag
Stojanović was appointed to represent Mladić even though he had previously represented Accused Jokić and
Borovčanin. Prosecutor v. Mladić, IT-09-92-PT, Decision, 23 February 2012.
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the possible perception of inconsistency amongst counsel in the present case.” 95 When the
Registry declined yet again to assign Mr. Petrušić, the Trial Chamber granted a third request
for review and ordered the Registry to assign him.96
Prosecutor v. Karadžić
In Karadžić, the Trial Chamber reviewed a Registry decision not to assign Mr. Sladojević as a
legal associate on the Accused Karadžić’s Defence team due to his assignment as a legal
associate on the Krajišnik Defence. The Krajišnik Appeal Judgement had already been
rendered. The Trial Chamber did not articulate a standard for determining whether a conflict
of interest would preclude representation. It considered that the Registry took into account an
irrelevant factor: that since Karadžić was self-represented, there would not be a Lead Counsel
who could ensure that Mr. Sladojević would abide by his duty of loyalty and protect
confidential information.97 The Trial Chamber also noted that both clients had consented to
Mr. Sladojević joining Karadžić’s Defence team.98 The Trial Chamber found the Registry’s
decision unreasonable and ordered the Registry to assign Mr. Sladojević.
The cases examined demonstrate that ICTY Chambers have not consistently articulated the
standard to apply when determining whether conflicts of interest arising from representation of
former clients will preclude counsel’s representation of one client. The cases do, however,
show that the standard for disqualifying counsel based on an alleged conflict of interest is high
and that Chambers are reluctant to remove counsel based on their former representation of
other clients. An ICTY case in which a counsel has ultimately been denied assignment on the
basis of his former representation of another client does not exist.
E. ICTY Criteria to Evaluate the Existence of a Conflict of Interest
1.A factual nexus between crimes
ICTY Chambers will consider whether a factual nexus exists between the crimes with which
the two clients have been charged.99 However, factual nexus between crimes alone is
Prosecutor v. Popović et al., IT-05-88-T, Decision on Third Request for Review of the Registry Decision on
the Assignment of Co-Counsel for Radivoje Miletić, 20 February 2007, p. 3, quoting “Decision on Request for
Review of the Registry Decision on the Assignment of Co-Counsel for Radivoje Miletic” issued confidentially
by the Trial Chamber on 16 November 2006.
96
Prosecutor v. Popović et al., IT-05-88-T, Decision on Third Request for Review of the Registry Decision on
the Assignment of Co-Counsel for Radivoje Miletić, 20 February 2007.
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Prosecutor v. Karadžić, IT-95-5/18-PT, Decision on Accused Request for Judicial Review of the Registry
Decision on the Assignment of Mr. Marko Sladojević as Legal Associate, 20 April 2009, para. 15.
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Id., para. 16.
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See, e.g., Prosecutor v. Mejakić et al., IT-02-65-AR73.1, Decision on Appeal by the Prosecution to Resolve
Conflict of Interest Regarding Attorney Jovan Simić, 6 October 2004, para. 12; Prosecutor v. Prlić et al., IT-0474-PT, Decision on Requests for Appointment of Counsel, 30 July 2004, paras. 3, 16, 29, 52; Prosecutor v. Prlić
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insufficient to prove a conflict of interest. According to Article 14(D)(iii) of the ICTY Code
of Conduct, counsel shall not represent a client if “the matter is the same or substantially related
to another matter in which counsel or his firm had formerly represented another client” and
“the interests of the client are materially adverse to the interests of the former client.” Being
substantially related alone is insufficient. As the Hadžihasanović and Gotovina Trial Chambers
have found: “working in part on the same factual basis alone does not create a conflict of
interest.”100

The substantial relationship and protection of client information: a comparative analysis
What is referred to at the ICTY and other international tribunals as the “factual nexus” is
commonly referred to as the “substantial relationship” standard.

This standard works

complimentary to client confidentiality and the duty of loyalty owed to the client. This standard
protects against situations where the lawyer places a former client’s entrusted confidences at
risk by representing an adversary in a matter which those confidences might be used. 101 For
comparative purposes, it merits examining how in one national jurisdiction (USA) this factual
nexus or substantial relationship standard is used.

A graphic illustration of a substantial relationship is where a former criminal-defense lawyer
now turned prosecutor litigates charges against a former client, having learned confidential
information from the representation.102 Essentially, the lawyer would be engaging in sideswitching. National rules have elaborated further on this standard. For example, the
commentary to the ABA Model Rule of Professional Conduct 1.9 states that “the underlying
question is whether the lawyer was so involved in the matter that the subsequent representation
can be justly regarded as changing sides in the matter in question.”103 However, even it may be
disloyal to oppose a client even if no confidential information is put at risk. A lawyer
proceeding against a former client in a substantially related matter may have to “bend over
et al., IT-04-74-AR73.1, Decision on Appeal by Bruno Stojić Against Trial Chamber’s Decision on Request for
Appointment of Counsel, 24 November 2004, para. 24; Prosecutor v. Delić, IT-04-83-PT, Decision on Motion
Seeking Review of the Registry Decision Stating that Mr. Stéphane Bourgon Cannot be Assigned to Represent
Rasim Delić, 10 May 2005, p. 4.
100
Prosecutor v. Hadžihasanović et al., IT-01-47-PT, Decision on Prosecution’s Motion for Review of the
Decision of the Registrar to Assign Mr. Rodney Dixon as Co-Counsel to the Accused Kubura, 26 March 2002,
para. 48; Prosecutor v. Gotovina et al., IT-06-90-PT, Decision on Ivan Čermak’s and Mladen Markač’s Joint
Motion to Resolve Conflict of Interest Regarding Attorney Gregory Kehoe, 29 November 2007, p. 8 (emphasis
added).
101
Charles W. Wolfram, Former-Client Conflicts, 10 GEO. J. LEGAL ETHICS 677, 695 (1997).
102
Id. at 687-88.
103
ABA MODEL RULES OF PROF’L CONDUCT, Rule 1.9, cmt. 2 (1983).
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backwards” to avoid the use of confidential information, thus depriving the present client of
avenues of attack or defense that a different lawyer might well exploit.104 Charles Wolfram
breaks down the substantial relationship test into two parts: (1) First, the lawyer must assess
the likelihood that, given the “matter” on which the lawyer worked for the former client, the
lawyer would likely have been exposed to confidential information relevant to that matter. (2)
Second, the lawyer must assess the likelihood that significant portions of the confidential
information gained will be relevant to the later representation.105 Essentially, an attorney may
not represent a second client if it would require undoing what he or she had been retained to do
for a former client, or involve use or possible use of information confidentially received by the
former client.106
In re Boone
The substantial relationship standard is well articulated in In re Boone where the Court stated:
The test of inconsistency is not whether the attorney has ever appeared for the
party against whom he now proposes to appear, but it is whether his accepting
the new retainer will require him, in forwarding the interests of his new client,
to do anything which will injuriously affect his former client in any matter in
which he formerly represented him, and also whether he will be called upon, in
his new relation, to use against his former client any knowledge or information
acquired through their former connection.107
United States v. Bishop
In the United States Case of U.S. v. Bishop, Counsel for the Government in the first trial acted
as counsel for the appellee in the second trial.108 The Court recognized that counsel for the
government in the first trial possessed confidential information not appearing in the record and
that the interests of the parties were materially adverse.109 The Court found that the lower
court’s denial of the disqualification motion constituted prejudicial error.110 Citing In re Boone,
the Court reasoned that “it is well settled that an attorney who acted for one party cannot render
professional services in the same matters to the other party, and makes no difference in this
respect whether the relation itself has terminated, for the obligation of fidelity still
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continues.”111 While no fraudulent intent was alleged, the practice gave the appellee an
improper advantage in the proceeding. The Court held that “attempting to act for one party to
a litigation after being engaged to represent the adverse litigant, and seeking to use the
knowledge acquired from the first litigant for the benefit of the second, is such culpable conduct
as justifies disbarment.112

United States v. Ziegenhagen
In Ziegenhagen, prior to trial, the government provided the accused and his attorney notice of
its intension to seek an enhanced sentence.113 Unknown to anyone at the time, and not
remembered by the attorney, the accused’s attorney had appeared twenty years earlier at the
sentencing hearing on behalf of the county court to recommend the length of sentence to be
imposed against the accused on two of the convictions that the government relied on to enhance
the present sentence.114 Prior to the sentencing hearing, the attorney discovered his involvement
with the accused’s earlier convictions and sentences.115 He informed the accused and the
prosecutor in the case about the potential conflict of interest.116 The prosecution submitted that
there was no conflict, and the accused did not object to the representation after the disclosure.117
In the United States, the Sixth Amendment guarantees that defendants have effective, “albeit
not perfect,” representation by counsel.118 The Ziegenhagen Court reasoned that this guarantee
“includes representation that is free of any actual conflicts of interests with counsel.”119 The
Court stated that an “actual” conflict of interests means that “the defense attorney was required
to make a choice advancing his own interests to the detriment of his client’s interests” and
“which by its nature is so threatening [as] to justify a presumption that the adequacy of
representation was affected.120 The Court recognized that although actual conflicts of interests
111
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119
Ziegenhagen, 890 F.2d at 939.
120
Id. at 949, 940 citing U.S. v. Horton, 945 F.2d 1414, 1419 (7th Cir. 1988); U.S. v. Cancilla, 725 F.2d 867 (2d
Cir. 1984).
112

43
© Michael G. Karnavas

have been found in joint representation contexts, and in cases where the defense attorney and
the trial court judge are at odds, such potential conflicts of interests are not per se violative of
the constitutional right to effective representation.”121
The Court found that this former representation amounted to an actual conflict of interest.122
Though the accused was convicted by a jury, this did not mean that the attorney could not
decide his defense strategy either at sentencing or on appeal on the basis of the conflict.123
Thus, the court “presume[ed that the accused] was prejudiced by [the attorney’s]
representation.”124 However, the Court found that “an actual conflict of interest between
retained counsel and a represented party requires an evidentiary hearing to determine whether
or not the represented party made a knowing and intelligent waiver of the conflict.125 The Court
found that it could not determine, without an evidentiary hearing, whether or not the accused
waived the conflict, and remanded the case to the district court.126

Maiden v. Bunnell
In Maiden v. Bunnell, the accused was convicted for murder and attempted robbery. 127 The
accused’s defense attorney at trial had formerly worked as a prosecutor and had successfully
brought a felony prosecution against the accused three years earlier.128 The accused argued that
it was an impermissible conflict of interest which violated his right to effective assistance of
counsel.129 In order to prevail on an ineffective assistance of counsel claim based on a conflict
of interest, the accused would have had to show that “an actual conflict of interest adversely
affected his lawyer’s performance.”130 The Court characterized the “actual conflict of interest”
and “likely to adversely affect” elements as separate prongs of the same test, and held that if
the accused makes a sufficient showing under both prongs, prejudice would be presumed.131
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The Court reasoned that an actual conflict is generally more difficult to prove where counsel
represents conflicting interests in successive rather than simultaneous representation.132 In
cases of successive representation, the court stated that “conflicts of interests may arise if the
cases are substantially related or if the attorney reveals privileged communications of the
former client or otherwise divides his loyalties.”133
The Court recognized that the possibility for actual conflicts is very real when attorneys “switch
sides” in a subsequent criminal case involving the same defendant.134 However, the Court also
recognized that such conflicts do not automatically occur.135 Whether an attorney has an actual
conflict of interest requires an examination of the facts in each particular case, “with a particular
eye to whether the attorney will . . . be required to undermine, criticize, or attack his own work
product from the previous case.136 In Maiden, the Court found that the record did not provide
evidence that the two cases involving the attorney and the accused were “substantially
related.”137 Additionally, the accused failed to satisfy the second prong of the test that “some
effect on the [attorney’s] handling of particular aspects of the trial was ‘likely.’”138 In denying
the accused’s claim of ineffectiveness of counsel, the Court found that the accused did not meet
the burden of proof in demonstrating that some aspect of the attorney’s trial performance was
likely adversely affected from the alleged conflict of interest.139
2. The existence of a superior-subordinate relationship and the
proximity between the superior and the subordinate
Another factor considered by ICTY Chambers is whether a relatively close superiorsubordinate relationship existed between the two clients.140
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In order to demonstrate the existence of a superior-subordinate relationship, it must be
established that the accused exercised effective control over the subordinate.141 Effective
control is defined as the material ability to prevent or punish criminal conduct.142
De jure authority does not indicate a superior-subordinate relationship unless the person has
the ability to control the subordinates’ actions.143 “Substantial influence” over subordinates
that does not rise to the level of effective control is insufficient.144
In Prlić, Mr. Olujić intended to concurrently represent Rajić and Stojić. Rajić was an HVO
military commander charged with criminal acts, including acts committed by the Maturice and
Apostoli units. Stojić was the Minister of Defence, alleged to have exercised de jure and de
facto control over the HVO armed forces. He was charged, inter alia, with acts committed by
Rajić and the Maturice and Apostoli units (named specifically in Stojić’s indictment).145 The
Trial Chamber found a conflict of interest “very likely to arise” if not already existing.146 The
Appeals Chamber found it reasonable for the Trial Chamber to conclude that both Accused
were allegedly linked by a relatively close superior-subordinate relationship.147
In contrast, the Trial Chamber found the relationship between Martinović and Prlić to be “more
remote” than that alleged between Rajić and Stojić. It found that this remoteness ensured that
the likelihood of a conflict of interest was acceptably low.148 Martinović was an HVO
commander. Prlić was President of Herceg-Bosna’s HVO and later Prime Minister of HercegBosna, alleged to have had de jure and de facto power, effective control and/or substantial
influence over the Herceg-Bosna/HVO military.
In Mejakić, the Appeals Chamber considered that a conflict of interest existed because Mejakić
was the uncontested direct superior of Prcać in the Omarska camp. Mejakić was charged with
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crimes committed at the camp through participation in a JCE and through command
responsibility.149
VII. WAIVERS OF CONFLICT OF INTEREST
The general rule of thumb is that a lawyer should obtain fully informed waivers of any potential
conflict of interest from all potentially affected clients. The question before the Court will then
be whether the conflict is irreconcilable, in which case waivers would be insufficient to
overcome the conflict of interest.
At the ICTY, under Article 14(E) of the ICTY Code of Professional Conduct for Counsel
Appearing before the International Tribunal, where a conflict of interest does arise, counsel
shall promptly and fully inform each potentially affected present and former client of the nature
and extent of the conflict; and either take all steps necessary to remove the conflict, or obtain
the full and informed consent of all potentially affected present and former clients to continue
the representation unless such consent is likely to irreversibly prejudice the administration of
justice.
Whenever there is a potential conflict of interest, a lawyer should obtain fully informed waivers
from all potentially affected clients. In fact, the practice at the ICTY has always been to also
get waivers from clients even when there was no conflict – presumably for transparency
purposes and also because there may be other reasons why a current client would not want his
lawyer to be representing someone else. I must stress that waivers are needed, and when in
doubt, get one anyway. Wavers should be sought from all potentially affected clients, be fully
informed and freely given, and provided in writing, with specificity.
A. Freely given
A waiver must be freely given – a client must not be influenced or coerced into signing a
waiver.
B. Fully informed
Ensuring that the waiver is fully informed will entail informing the clients of all relevant facts,
which might include benefits from plea negotiations, cooperation with the prosecution, and the
nature of the lawyer’s obligations to his other present or former clients. Potentially affected

Prosecutor v. Mejakić et al., IT-02-65-AR73.1, Decision on Appeal by the Prosecution to Resolve Conflict of
Interest Regarding Attorney Jovan Simić, 6 October 2004, para. 12.
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clients may be encouraged to seek independent advice prior to waiving any conflict of
interest.150
Because “[c]ounsel’s undivided loyalty to the client is crucial to the integrity of the entire
adversary system,” any waiver of a conflict of interest must be clear and unambiguous. In
order to ensure that such a waiver is obtained, courts have imposed “an affirmative duty [on
the trial court] to assure that [a] defendant is adequately informed of the risks and potential
dangers” that can arise as a result of an attorney's divided loyalties and “acknowledges an
understanding of this information” on the record.151
According to ICTY case law, waivers of any conflict of interest should be regarded as fully
informed in the absence of indications to the contrary. For example in Martić, the Trial
Chamber stated: “a consent provided by a potentially affected client or former client to remove
a conflict of interest upon consultation with the Counsel should generally be regarded as fully
informed in the absence of indication to the contrary.”152
In Prlić, the ICTY Appeals Chamber concluded that the conflict of interest was not resolved
by the client’s waiver, as the Chamber was not convinced the client was “conscious of all
possible implications and possible limitations that Mr. Olujić’s simultaneous representation of
the Appellant could impose upon Mr. Ivica Rajić’s defence strategy.”153
C. In writing
Waivers must be made in writing. For example, Article 16 of the ICC Code of Professional
Conduct for Counsel permits counsel to “[s]eek the full and informed consent in writing of all
potentially affected clients to continue representation.”154 A waiver must also be worded in a
specific way, it cannot be couched in general terms.
D. Of all potentially affected clients
Waivers should be sought from all potentially affected clients, including former clients.
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E. Only if such consent is unlikely to prejudice the administration of justice
In Gotovina, the Appeals Chamber considered conflicts relating to the representation of two
accused in different proceedings, where one client was a potential witness in the other client’s
case. The Chamber concluded that, regardless of whether the second client was ever called to
testify as a witness, dual representation gave rise to a conflict of interest because the “duty of
loyalty” would prevent counsel from making arguments incriminating one client in order to
defend the other.155 The Chamber found that such a conflict would irreversibly prejudice the
administration of justice and could not be resolved by conflict waivers from the clients.156
VIII. CHALLENGING A CONFLICT OF INTEREST DECISION
A. The Right to Counsel of One’s Own Choosing
The starting point when considering a conflict of interest is that a Suspect or Accused has the
right to counsel of his or her own choosing. This right is enshrined in the International
Covenant on Civil and Political Rights157 and is recognized by all the international,
“internationalized”, and hybrid tribunals.158 However, this is not an unqualified right.
B. Law and Procedure Should be Interpreted to Safeguard the Interests of the
Accused
Rule 89 of the ICTY Rules of Procedure and Evidence provides: “In cases not otherwise
provided for in this Section, a Chamber shall apply rules of evidence which will best favour a
fair determination of the matter before it and are consonant with the spirit of the Statute and
the general principles of law.”
Rule 21 of the ECCC’s Internal Rules provides that the applicable law and procedure shall be
interpreted so as to always safeguard the interests of suspects. The ECCC Supreme Court
Chamber held that under Rule 21, “the interpretation of the Internal Rules must not lead to
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infringement of any interests of the Accused that emanate from fundamental rights guaranteed
under statutes and applicable international legal instruments….”159
C. Who Has the Burden of Proof?
Generally, in common law jurisdictions and at the international tribunals, the party alleging a
conflict of interest must prove one exists. In France, in contrast, conflicts of interest are usually
raised before the Bar President (bâtonnier).160 The burden is not on the party raising the conflict
of interest.
In the United States, the party alleging the burden of proof must prove that a burden exists. In
State v. Craddock, for example, the court held that the “burden of proving disqualification of
an attorney or other officer of the court rests on the party making the challenge.”161
In Sumpter v. Hungerford the court held that “the party who seeks to disqualify his former
lawyer bears the burden of proving that the present and former representations are substantially
related.” To carry this burden, the movant must “‘delineate with specificity the subject matters,
issues and causes of action presented in the former representation’ so that the district court can
determine if the substantial relationship test has been met.”162
At the ICTY, the Hadžihasanović Trial Chamber held that “the party seeking disqualification
of counsel under the pretext of fair trial interests always bears the burden of persuading and
convincing a Chamber that such prior association is such that it would amount to a real
possibility of a conflict of interest.”163
Conflicts may not only be raised by the Prosecution or Defence but also other Accused. The
issue of an alleged conflict of interest stemming from Mr. Šeparović representing Markač as
Lead Counsel was first raised by Gotovina in Prosecutor v. Gotovina. Gotovina submitted that
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Mr. Šeparović’s representation of Markač created a conflict of interest because Mr. Šeparović,
who was Minister of Justice of Croatia at the time of the alleged crimes, could provide
exculpatory evidence that Gotovina had no authority to investigate or punish military
subordinates for criminal acts.164 In this example, because Gotovina raised the conflict of
interest, he had the burden of proving that a conflict existed.
D. Must be more than a prima facie conflict of interest
“The party seeking disqualification must carry a ‘heavy burden’ and must meet a ‘high standard
of proof’ before a lawyer is disqualified,” because “although a party has no right to specific
counsel, ‘a party’s choice of counsel is entitled to substantial deference.’”165
E. Applications to Remove Lawyers as a Tactical Measure / Technique of
Harassment
Former-client rules provide opportunities for predatory use in disqualification motions which
are hardly necessary to protect the confidentiality of client information. Courts should be
careful to remove lawyers when ethics rules are used solely as a tactical measure. An
abandoned client may be adversely affected by the continuance of trial with a new attorney
unfamiliar with a complicated case. “It is precisely to avoid these consequences that
disqualification cases must be examined. By extracting from them the factors deemed most
relevant by the courts in finding a conflict of interests, a rule of withdrawal can be developed
to assist attorneys in avoiding these situations.”166
ABA Model Rules of Professional Conduct, Commentary:167
[20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor
should it create any presumption in such a case that a legal duty has been breached. In addition,
violation of a Rule does not necessarily warrant any other non-disciplinary remedy, such as
disqualification of a lawyer in pending litigation. The Rules are designed to provide guidance
to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They
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are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can
be subverted when they are invoked by opposing parties as procedural weapons. The fact
that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the
administration of a disciplinary authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, since the
Rules do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be
evidence of breach of the applicable standard of conduct.
“‘Disqualification, as a prophylactic device for protecting the attorney-client relationship, is a
drastic measure which courts should hesitate to impose except when absolutely necessary.’
Furthermore, motions for attorney disqualification ‘should be reviewed with extreme
caution for they can be misused as techniques of harassment.’ Most importantly, a court
must be ‘guided by the awareness of the delicate balance which must be maintained between
the right of an individual to retain counsel of his free choice and the necessity that the
court uphold … ethical standards.…’”168
“A motion to disqualify counsel is the proper method for a party to bring to the court's attention
an alleged conflict of interest or breach of ethical duty by opposing counsel. The court,
however, must be vigilant in reviewing such a motion, as the ‘ability to deny one’s opponent
the services of capable counsel is a potent weapon.’ Indeed, ‘[m]otions to disqualify are viewed
with disfavor and disqualification is considered a drastic measure which courts should hesitate
to impose except when absolutely necessary.”169

International courts may look to national jurisprudence for guidance when there may be no
international precedent. Whenever meeting or making a challenge, it merits taking a look at
national jurisprudence from various legal traditions, especially the jurisprudence from which
the lawyer and potential client are from. Obviously, criminal cases are perhaps more persuasive
and relevant, but valuable guidance may be gained even from looking at conflict of interest
issues from civil cases. The factual matrix of the case will be highly relevant. One
distinguishing aspect of course is that in the criminal context, be it national or international, is
that all arguments should be grounded on the basis of constitutional or international fair trial
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rights such as those in Article 14 of the ICCPR and Article 21 of the ICTY Statute. For example,
even in cases of concurrent representation of co-accused, or the possibility of counsel being
called as a witness, disqualification may not be warranted.

In some national jurisdictions, the possibility of counsel being called as a witness does not
automatically warrant disqualification
For example, in the United States case of Hampton v. Spencer the court stated that: “It is
axiomatic that motions to disqualify counsel must be evaluated with extreme caution in light
of the client's strong interest in being represented by counsel of his or her choice, and to avoid
permitting such motions to be used to gain unfair tactical advantage in a case. Notwithstanding
the importance of permitting litigants to be represented by counsel of their own choosing, there
are instances when counsel cannot continue to serve as an advocate, on the one hand, and an
important witness, on the other…. Disqualification is not required in every instance in which
an attorney may be called to testify; it is only required when the testimony will be ‘necessary,’
not merely useful. A finding of necessity takes into account such factors as “the significance
of the matters, weight of the testimony, and availability of other evidence.”170
In the United States case of Duncan v. Merrill Lynch, the court held that: “In a disqualification
case, the focus on the court’s inquiry should be on the precise nature of the relationship between
the present and former representations. When dealing with ethical principles, we cannot paint
with broad strokes. The lines are fine and must be so marked. The conclusion in a particular
case can be reached only after painstaking analysis of the facts and precise application of
precedent.”171

In the US case of Tremont Public Advisors v. Connecticut Resources Recovery Authority, the
court held that “[a]n attorney is not absolutely prohibited from testifying on behalf of a client,
but should do so when the testimony concerns a formal matter, or the need for the testimony
arises from an exigency not reasonably foreseeable. . . . Where, however, an attorney does not
withdraw, a court exercising its supervisory power can . . . disqualify the attorney. 172 The court
held that disqualification may be required only when it is likely that the testimony is necessary.
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“Testimony may be relevant and even highly useful but still not strictly necessary. A finding
of necessity takes into account such factors as the significance over the matters, weight of the
testimony, and the availability of other evidence.173

In some national jurisdictions, concurrent representation of two co-accused may not warrant
disqualification
For example, in the United States case of U.S. v. Turner, counsel was representing two coconspirators.174 The government moved to disqualify counsel claiming that his representation
of both co-accused presented an insurmountable conflict of interest because one might decide
to cooperate with the government and testify against the other.175 The court stated that:
The court must promptly inquire about the propriety of joint representation and
must personally advise each defendant of the right to the effective assistance of
counsel, including separate representation. Unless there is good cause to believe
that no conflict of interest is likely to arise, the court must take appropriate
measures to protect each defendant’s right to counsel.176
In other words, the “mere possibility” that jointly represented accused would later decide to
testify against each other is not by itself sufficient to warrant disqualification. The court
continued:
Accordingly, before disqualifying counsel based on a potential conflict, the
district court should evaluate (1) the likelihood that the conflict will actually
occur; (2) the severity of the threat to counsel’s effectiveness; and (3) whether
there are alternative measures available other than disqualification that would
protect the defendant’s right to effective counsel while respecting his choice of
counsel. The first inquiry is the most important; a conflict that would seriously
undermine counsel’s effectiveness is not a basis for disqualification if it has
little likelihood of occurring.177
The court declined to disqualify counsel, recognizing that neither co-accused wanted to
cooperate with the government, and that the potential conflict of interest in this case was
“entirely speculative.”178

However, if one of the accused decides to cooperate with the government and testify against
any of the other co-accused represented by the same counsel, this amounts to an actual conflict,
173
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not a potential one.179 In U.S. v. Volpendesto, the government moved to disqualify attorney
Alex Salerno from representing Mark Polchan in a conspiracy case because Salerno previously
represented three of Polchan’s co-accused.180 Polchan and two of the other co-accused waived
any conflicts of interest that may have arisen from Salerno’s previous representation of them.181
However, one of the co-accused, Mark Hay, declined to waive any conflicts of interest from
Salerno’s prior representation.182 Hay had already agreed to testify for the government against
his co-accused.183 Salerno previously represented Hay on closely related charges, including
charges that involved the other co-accused, where he may have obtained damaging information
about Hay’s credibility or guilt.184 Salerno could not represent Polcham over Hay’s objection
without violating his ethical obligations to his former client.185 The court distinguished the case
from U.S. v. Turner where the court held that a “mere possibility that jointly represented
defendants would decide to cooperate with the government against each other was not enough
to disqualify a defendant’s counsel of choice.”186 The court disqualified Salerno stating: “in
short, this case involved an actual conflict, not a potential one.”187 The Volpendesto court
recognized the holding in Turner, that where the court “finds an actual conflict of interest that
seriously undermines counsel’s effectiveness, there can be no doubt that the court may decline
to proffer an offer of waiver.”188

In national jurisdictions the appearance of impropriety may not an independent basis for
finding a conflict of interest

In the United States reported decisions have based their analysis on various considerations such
as confidentiality, loyalty, and the occasional decision relying on the “appearance of
impropriety.”189 However, the “appearances” doctrine has been discarded in almost every

179

See U.S. v. Volpendesto, 2014 U.S. App. LEXIS 5428 (7th Cir. 2014).
Id. at 14
181
Id.
182
Id. at 15.
183
Id.
184
Id. at 17.
185
Id. at 18.
186
Id., citing U.S. v. Turner, 594 F.3d 946, 953 (7th Cir. 2010) (emphasis added).
187
Volpendesto, 2014 U.S. App. LEXIS 5428 at 18 (emphasis added).
188
Id., citing U.S. v. Turner, 594 F.3d 946, 952 (7th Cir. 2010) (emphasis added).
189
Sulow v. W.R. Grace & Co., 632 N.E.2d 437, 438, 440. (invoking the “appearance of impropriety” standard as
an explanation for the rule that the objecting client who shows substantial relationship need not also demonstrate
that the lawyer actually acquired confidential information.)
180

55
© Michael G. Karnavas

state.190 The “appearance of impropriety” standard was explicitly rejected for the purposes of
former-client conflicts in the ABA Model Rules of Professional Conduct.191 The Model Rules
require that that the lawyer involved has actual knowledge of confidential information.
Wolfram notes that almost every scholarly analysis of the “appearance” standard has
disapproved of its use as an independent basis for finding conflict.192

IX.

CONCLUSION

Conflicts of interest in the international tribunals are handled more or less as they would be in
national jurisdictions. The main difference is that at the international tribunals, judges will
look to the relevant Tribunal’s code of conduct, and if it does not sufficiently address the
situation, will look to national jurisdictions. National jurisdictions may not necessarily be
consistent, which could cut for or against Defence counsel. At the end of the day, there is no
one standard that is applied uniformly, and courts deal with conflicts of interest on a case-bycase basis. Perhaps Judge Mumba, in her Separate Opinion in the Prlić Appeals Chamber
Decision, puts it best:
In as much as it is the duty of Judges to conduct proceedings with integrity, it is of the
utmost importance, in my view, that caution should be exercised in the intervention as
to choice of counsel for accused persons. An accused person’s right to choose counsel
is inherent in the right to a fair trial, albeit not absolute. In a number of cases in this
Tribunal charges overlap, but that does not give the Prosecution any right to decide the
strategy of the Defence case. The discussion of the possible scenarios for conflict of
interest in the impugned decision hinge, in my view, on mere speculation. No iota of
evidence was adduced to allow for the level of interference in the strategy of the
Defence case as was pleaded by the Prosecution. Similarly, it is for the accused, and
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not the Chamber, to strategise the Defence case. Accepting that every trial bears a
potential for conflict of interest, a Chamber’s intervention should be based on more
than mere speculation in this important aspect of the rights of accused persons to a fair
trial. The accused persons concerned gave informed consent in my view. That having
been done, the Trial Chamber’s obligation is to keep the lines of adversary clear during
the trial. In addition, the analysis by the Trial Chamber, of the possible defences
available to the accused persons, presents a misunderstanding of the duties of Defence
counsel as the Prosecution’s perception of a conflict of interest is based on the
allegations contained in an indictment that has yet to be proved, and to accept that line
of reasoning is, in my view, a misdirection.193
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