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♦

The ECCC has jurisdiction over “senior leaders of Democratic Kampuchea and those who
were most responsible” for certain crimes within the ECCC’s jurisdiction. Randle
DeFalco’s article Cases 003 and 004 at the Khmer Rouge Tribunal: The Definition of
“Most Responsible” Individuals According to International Criminal Law, concludes that
the suspects in Cases 003 and 004 fall within the meaning of “most responsible” and that
the only legally sound option is to bring the cases to trial. DeFalco’s analysis is resultdeterminative and based on the premise that if the suspects are not found “most
responsible” there will be no other trials and the suspects would escape criminal
responsibility. Although DeFalco’s basic approach to determine the meaning of “most
responsible” is sensible, through his analysis he commits several errors that lead him to his
pre-determined conclusion. DeFalco’s conclusions are unsurprising when considering his
association with Documentation Center of Cambodia (“DC-Cam”) and interest in verifying
its pre-determined conclusion that genocide and crimes against humanity occurred in
Cambodia. This article analyzes DeFalco’s arguments.

1. Introduction
The Extraordinary Chambers in the Courts of Cambodia (“ECCC”) was established to bring
to trial the “senior leaders of the Democratic Kampuchea and those who were most
responsible” for crimes and serious violations of Cambodian law and international
humanitarian law committed from 17 April 1975 to 6 January 1979.1 The meaning of the
terms “most responsible” and “senior leaders” is contentious because they are not defined in
the ECCC’s founding documents, the Law on the Establishment of the Extraordinary
Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the
Period of Democratic Kampuchea (“Establishment Law”) and the Agreement Between the
United Nations and the Royal Government of Cambodia Concerning the Prosecution Under
Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea
(“Agreement”). These terms are critical to the cases that come before the ECCC because
they define who will ultimately be tried.
In the first case before the ECCC (“Case 001”), former Khmer Rouge prison chief, Kaing
Guek Eav (alias Duch) sought an acquittal on the basis that he was not covered by the terms
“senior leader” or “most responsible,” and therefore fell outside the personal jurisdiction of
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the ECCC.2 The Supreme Court Chamber found that Duch fit within the Court’s personal
jurisdiction, which it found limited to “senior leaders of the Khmer Rouge who are among the
most responsible and non-senior leaders of the Khmer Rouge who are also among the most
responsible.”3 It found that the terms “senior leaders” and “most responsible” were not
jurisdictional requirements, but were meant to guide investigatorial and prosecutorial policy.4
Yet, the Supreme Court Chamber failed to define “most responsible.”
DC-Cam legal advisor Randle DeFalco published an article in which he considers the
meaning of “most responsible” in relation to Cases 003 and 004 at the ECCC.5 DeFalco
concludes that the presumed suspects in Cases 003 and 004 fall within the meaning of “most
responsible,” and that the only legitimate course of action is to proceed to trial.6 DeFalco
arrives at his conclusion by analyzing the Supreme Court Chamber’s Judgment in Case 001,
the applicable law of the ECCC, and international criminal jurisprudence and procedure from
the various international criminal tribunals. DeFalco identifies two major criteria – the
gravity of the crimes and the level of responsibility of the accused – and surmises, based on
the jurisprudence he reviewed, that there is a “theme” of a “preference for prosecution.”7 He
then looks at the allegations against the presumed suspects in Cases 003 and 004 and
concludes that these suspects fall within the meaning of those most responsible.8
While DeFalco’s basic approach to determine the meaning of “most responsible” is sensible,
he commits several errors in order to reach his pre-determined conclusion. He errs by
assuming that any potential discontinuation of Cases 003 and 004 would be the result of
outside influence, and not legal principle, by failing to consider relevant contextual
information in the ECCC’s negotiation history and by making faulty comparisons to other
tribunals where no meaningful similarities can be drawn. Most importantly, DeFalco fails to
recognize that the point of judicial investigation is to determine whether there is sufficient
evidence to proceed to trial.
DeFalco’s analysis is flawed and the consequence of a result-determinative analysis.
DeFalco’s analysis is based on the argument that the presumed suspects in Cases 003 and 004
must be tried because they are alleged to be “most responsible,” and if they are not tried by
the ECCC, they will escape criminal responsibility. DeFalco’s pre-determined conclusion
colors his analysis of the meaning of the term “most responsible” and whether the presumed
suspects in Cases 003 and 004 fit within that term. This article will address the errors in
DeFalco’s analysis and will explain that the term “most responsible” was intended by the
ECCC’s founders to be narrowly construed.
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2. DeFalco’s flawed arguments: facilitating a confirmation bias
As a point of departure, DeFalco explains the controversy surrounding Cases 003 and 004.9
He then summarizes the Supreme Court Chamber’s decision on personal jurisdiction in the
Case 001 Judgment, but does not find it to be helpful in defining the terms.10 DeFalco
decides to look to the negotiating history surrounding the establishment of the ECCC and its
applicable law, but finds that the terms were never defined by the Royal Government of
Cambodia (“RGC”) or the United Nations (“UN”).11 He then finds direction in Article 12(1)
of the Agreement, which states that:
[t]he procedure shall be in accordance with Cambodian law. Where Cambodian law
does not deal with a particular matter, or where there is uncertainty regarding the
interpretation or application of a relevant rule of Cambodian law, or where there is a
question regarding the consistency of such a rule with international standards,
guidance may also be sought in the procedural rules established at the international
level.
Correctly finding that Cambodian law “provides scant guidance,” DeFalco moves on to
consider jurisprudence and procedure from the Special Court for Sierra Leone (“SCSL”), the
International Criminal Tribunal for the former Yugoslavia (“ICTY”), and the International
Criminal Court (“ICC”), from which he identifies two major criteria: the gravity of the
crimes, and the level of responsibility of the suspect.12 DeFalco concludes that “from an
overview of practice at the SCSL, ICTY and to a lesser extent the ICC, … [g]enerally, it is
clear that individuals qualify as ‘most responsible’ when implicated in serious crimes.”13
After setting out the allegations against the presumed suspects in Cases 003 and 004 based on
leaked documents purported to be the Introductory Submissions in the two cases, he
concludes that the suspects fall within the meaning of “most responsible.”14 He asserts that
any failure of the cases to go to trial should be viewed as a product of bad faith or unsound
professional judgment.15

Controversy Surrounding Cases 003 and 004
Cases 003 and 004 have been controversial because there is disagreement as to whether the
suspects involved may be considered “most responsible.” Initially, the Co-Prosecutors
disagreed about whether to open investigations into Cases 003 and 004, because they
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disagreed as to whether the suspects may be considered “most responsible.”16 The Pre-Trial
Chamber was unable to reach a supermajority in adjudicating the Co-Prosecutors’
disagreement, which resulted in the opening of judicial investigations in both cases.17 The
Co-Investigating Judges closed the judicial investigation in Case 003 in April 2011, without
charging any suspects.18
On 9 October 2011, Co-Investigating Judge Siegfried Blunk resigned, stating that although
he would not allow himself to be influenced by government pressure, he did not want
allegations to call into doubt the integrity of the proceedings in Cases 003 and 004.19 Reserve
International Co-Investigating Judge Laurent Kasper-Ansermet replaced Judge Blunk in
November 2011.20 However, the Supreme Council of Magistracy refused to approve his
nomination.21 One month after taking up the position vacated by Judge Blunk, he unilaterally
reopened the judicial investigation in Case 003.22 This move was not recognized by his
national counterpart, Judge You Bunleng. Judge You Bunleng asserted that Judge KasperAnsermet lacked the legal authority to resume the judicial investigation into Case 003.23
In March 2011, Judge Kasper-Ansermet resigned because he felt unable to perform his work
due to what he considered obstruction by Judge You Bunleng.24 Former ICTY prosecuting
senior trial lawyer Mark Harmon was sworn in as the new Co-Investigating Judge on 26
October 2012.25 In February 2013, Judges You Bunleng and Harmon issued a press release
appearing to contradict each other as to whether Case 003 remained open or had been
16
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closed.26 Judge Harmon stated that the investigation remained open, and the ECCC’s
monthly Court Reports issued since that date have referred to ongoing investigations in both
Cases 003 and 004, including several field missions and witness interviews.27
DeFalco appears to be convinced that there is government influence and that the CoInvestigating Judges are not doing their job properly. Rather than immediately jumping to
the conclusion that there has been and continues to be government interference, DeFalco
should have neutrally considered the matter.
First, the two Co-Prosecutors disagreed as to whether the suspects were “most responsible,”
with the National Co-Prosecutor explaining that she had “thoroughly examined” the material
and that she maintained that the suspects in Case 003 were not senior leaders or those who
were most responsible during the period of Democratic Kampuchea.28 Such a disagreement is
understandable even without any supposed government interference, simply because the
meaning of the term “most responsible” is undefined by the Court’s founding documents and
is a flexible term. Moreover, as discussed infra, the drafters intended the scope of the term to
be quite narrow.
Second, after judicial investigations were opened, both Co-Investigating Judges, National and
International, closed the judicial investigation in Case 003 without charging any suspects.
International Co-Investigating Judge Blunk, who possessed international law experience and
had worked as a judge at the Special Panels for Serious Crimes in East Timor, after having
worked as a judge in Germany for 26 years,29 explained that “[f]or Cases 003 and 004 we
have conducted an in-depth analysis of the origin and meaning of the term ‘most responsible’
and developed a set of criteria based on the ECCC Law, and the jurisprudence of
international tribunals, especially the one for Sierra Leone because its jurisdiction was limited
similarly to persons who bear ‘the greatest responsibility.”30
When Co-Investigating Judge Blunk later resigned half a year after the Case 003
investigation had been closed, he stated that he did so not because the government had
interfered with his work, but because there could be public perception that it had done so. He
explained that he had even initiated contempt of court proceedings against the Cambodian
Minister of Information for stating that Cases 003 and 004 could not proceed.31
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Finally, Co-Investigating Judge Harmon continues to actively investigate Cases 003 and 004,
in contradiction to DeFalco’s claim that the cases “languish”32 in the investigative stage
where they risk being “shuttered.”33 The Co-Investigating Judges have not yet charged any
suspect,34 indicating that they have not yet found “clear and consistent evidence” that the
suspects are senior leaders or among those most responsible for crimes within the Court’s
jurisdiction.35
Instead of undertaking a neutral analysis of the controversy, DeFalco seeks to confirm his
pre-determined conclusion by starting with the assumption that failure to bring Cases 003 and
004 to trial is a result of government interference. He fails to recognize that the CoInvestigating Judges may have had legitimate disagreements as to whether the suspects are
most responsible, or that evidence to support the International Co-Prosecutor’s allegations
may be lacking. Reasonable judicial minds can reasonably disagree in interpreting the law
and assessing the facts.

The ECCC’s Negotiation History
DeFalco very briefly considers the negotiation history of the ECCC36 and finds that the term
“most responsible” was never defined by the RGC or the UN. He finds that the precise
identities of suspects to be tried at the ECCC or the specific number of people to be tried
reportedly made by the Cambodian Prime Minister during a meeting with the Secretary-General that
these cases “will not be allowed” did not reflect general government policy.
However, on 10 May 2011, the Cambodian Minister of Information stated “If they want to go into
Case 003 and 004, they should just pack their bags and leave.” Although the International CoInvestigating Judge initiated Contempt of Court proceedings against him and expected this to be a
warning to other government officials, last week the Cambodian Foreign Minister reportedly stated
“On the issue of the arrest of more Khmer Rouge leaders, this is a Cambodian issue… This issue must
be decided by Cambodia” (Cambodia Daily 5 Oct 2011).
Although the International Co-Investigating Judge will not let himself be influenced by such
statements, his ability to withstand such pressure by Government officials and to perform his duties
independently could always be called in doubt, and this would also call in doubt the integrity of the
whole proceedings in Cases 003 and 004.
Because of these repeated statements, which will be perceived as attempted interference by
Government officials with Cases 003 and 004, the International Co-Investigating Judge has submitted
his resignation to the Secretary-General as of 9 October 2011.
32
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were never specified.37 While DeFalco is correct that a review of the negotiation history does
not resolve the lack of clarity in the term “most responsible,” his review of the negotiation
history is quite superficial. A closer look reveals that the term “most responsible” was
included in the ECCC’s personal jurisdiction to ensure that Kaing Guek Eav alias Duch
could be prosecuted.38
A review of the negotiation history reveals that “most responsible” was intended to mean
Duch. Prior to Duch being placed into custody in April 1999, whenever referring to the
personal jurisdiction of the proposed court, the RGC mostly referred to the prosecution of
senior leaders.39 The UN also similarly referred to “leaders”40 until its Group of Experts
issued a report proposing an international tribunal similar to the ICTY and ICTR be
established that should “focus upon those persons most responsible for the most serious
violations of human rights during the reign of Democratic Kampuchea. This would include
senior leaders with responsibility over the abuses as well as those at lower levels who are
directly implicated in the most serious atrocities.”41 The Group of Experts pointed out that
the available documentary evidence “appears quite extensive for some atrocities, most
notably the operation of the interrogation centre at Tuol Sleng [S-21, where Duch was
Chairman]. For other atrocities, documentary evidence that directly implicates individuals,
whether at the senior governmental level or the regional or local level, is currently not
available and may never be found….”42 This indicates that even the Group of Experts had
Duch in mind when proposing this language.
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The Group of Experts’ recommendations concerning establishing an ICTY/ICTR style of
tribunal were not accepted,43 nor did the RGC or UN ever state that its recommendations
concerning personal jurisdiction were accepted. Following the Group of Experts’ mission to
Cambodia, the Group Chairman Sir Ninian Stephen stated at a press conference that only
“top leaders” would be prosecuted.44 In March 1999, the Group of Experts’ report was
submitted by the UN Secretary-General to the General Assembly and to the Security
Council.45 However, according to historian Stephen Heder, “[c]ontradicting the carefullyqualified text of [the UN Group of Experts] report, [the UN Secretary-General] claimed they
had concluded there was sufficient evidence to justify legal proceedings against Khmer
Rouge leaders, omitting mention of any other potential suspects.”46
Following the Group of Experts’ mission to Cambodia, Duch came into the public eye in
April 1999 and began giving interviews. He was placed into the custody of a military
tribunal in May 1999. According to Heder, Prime Minister Hun Sen was compelled to place
Duch in detention “to shut him up.”47 It was at this time that the phrase “most responsible”
was added to RGC and UN discussions of the Court’s jurisdiction, to ensure that Duch could
be prosecuted by any future tribunal even though he was not considered to be a senior leader.
According to the UN Special Representative for Human Rights in Cambodia, Thomas
Hammarberg, a source DeFalco failed to consider, “[Duch] had no leading position in the
party but is regarded as highly responsible for the mass killing. If he were not indicted, there
would definitely be questions.”48
According to Heder’s earlier 2003 article, during negotiations, the UN Office of Legal
Affairs:
suggested several forms of words that might be appended to the basic limitation on
‘senior leaders’ to cover Duch, such as those ‘who, because of their special functions
or duties, were most responsible for crimes and serious violations;’ or were ‘most
notorious perpetrators of crimes serious violations;’ or – as it had originally suggested
– who were ‘most responsible for crimes and serious violations.’ In communications
to UN member states, [the UN Office of Legal Affairs] now talked in terms of a trial
of ‘senior leaders of the Khmer Rouge et al,’ while Hun Sen reminded Special
Representative Hammarberg that the ‘et al’ must not include anyone who – like Chea
43
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Sim, Heng Samrin and himself – could be credited with having ‘helped to overthrow
the genocide.’49
As long as the wording used would cover Duch, the UN appears to have been unconcerned
about the exact language used in the statute that would govern the Court. In talks between
the RGC and the UN held in July 2000 on, inter alia, the scope of personal jurisdiction, “the
UN delegation underlined that the issue was a political one, which the Cambodian authorities
had to decide upon.”50 The UN commented on Article 1 of the draft Establishment Law that
“the formulation of this article is a political decision to be taken at the national level.”51
Even after the “most responsible” language was included in the draft Statute, in discussing
the draft at a parliamentary meeting, Senior Minister in charge of the Council of Ministers
Sok An stressed that the law aimed “to try a small targeted group,” a “group that is not
widespread,” defined “distinctly and obviously to the smallest number,” and which excluded
“all the lower ranks and the rank-and-file” from prosecution.52 “Other members of Hun Sen’s
Party declared that except for senior leaders, everyone else ‘who used to serve in the
Democratic Kampuchea regime,’ including political and military cadre and combatants, need
‘not worry at all’ about being prosecuted.”53
DeFalco limits his analysis to an overview of the conclusions reached by Heder (in a recent
article on the issue54) and former United States Ambassador-at-large for War Crimes David
Scheffer concerning how personal jurisdiction was addressed during negotiations to create
the ECCC.55
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Functionalism and the Politics of Accountability, (Draft for Presentation at the German Historical Institute,
Washington, DC, 29 March 2003), p. 53.
50
Heder, Personal Jurisdiction, at 35, citing Hans Corell, Note to the Secretary-General Subject: Trial of Khmer
Rouge – discussions in Phnom Penh 4-7 July 2000, 7 July 2000.
51
Id. at 35, citing “Phnom Penh, 7 July 2000 at 3:00 PM: Law on the Establishment of Extraordinary Chambers
in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period of Democratic
Kampuchea.”
52
Stephen Heder, Cambodia, Nazi Germany and the Stalinist Soviet Union: Intentionality, Totalitarianism,
Functionalism and the Politics of Accountability, (Draft for Presentation at the German Historical Institute,
Washington, DC, 29 March 2003), p. 54.
53
Id.
54
Heder has published multiples articles addressing the negotiation history of the ECCC. The article reviewed
by DeFalco is Heder’s 1 August 2011 article A Review of the Negotiations Leading to the Establishment of the
Personal Jurisdiction of the Extraordinary Chambers in the Courts of Cambodia, which is available at
http://www.cambodiatribunal.org/sites/default/files/A%20Review%20of%20the%20Negotiations%20Leading%
20to%20the%20Establishment%20of%20the%20Personal%20Jurisdiction%20of%20the%20ECCC.pdf. Heder
later published The Personal Jurisdiction of the Extraordinary Chambers in the Courts of Cambodia as Regards
Khmer Rouge “Senior Leaders” and Others “Most Responsible” for Khmer Rouge Crimes: A History and
Recent Developments, in 26 April 2012. This article appears to be a revised and edited version of the 2011
article. It is available at
http://www.cambodiatribunal.org/sites/default/files/reports/Final%20Revised%20Heder%20Personal%20Jurisdi
ction%20Review.120426.pdf.
55
DeFalco, Cases 003 and 004, at 48-49. DeFalco also briefly notes that the object and purpose of the
Agreement cannot be considered when defining the term “most responsible” as the VCLT requires, because
doing so “results in problems of circularity” and because “there is no apparent plain meaning” of the term. Id. at
50.

9

DeFalco’s reliance on Heder’s recent article on the negotiation history is problematic, given
Heder’s underlying motivation in writing on this topic. Heder is co-author of the book Seven
Candidates for Prosecution: Accountability for the Crimes of the Khmer Rouge. This book
was republished in 2004, during the ECCC’s establishment and in anticipation of the CoProsecutors’ preliminary investigations.56 Heder then worked as an analyst for the CoProsecutors in 2006,57 which at the time was investigating the surviving “candidates for
prosecution” that Heder had identified in his book just two years earlier. In December 2006,
Heder transferred to the Office of the Co-Investigating Judges (“OCIJ”) to work as an
investigator – essentially to investigate the Introductory Submission he assisted in drafting (a
profound conflict of interest ignored by the OCIJ).58 After either resigning because he was
unhappy with a decision to close the investigation into Case 003, or having his contract
terminated,59 he wrote The Personal Jurisdiction of the Extraordinary Chambers in the
Courts of Cambodia as Regards Khmer Rouge “Senior Leaders” and Others “Most
Responsible” for Khmer Rouge Crimes: A History and Recent Developments, in which he
summarized at length the negotiations for the establishment of the ECCC and concluded that
“the most reasonable interpretation, legally speaking” of the ECCC’s personal jurisdiction is

56

STEPHEN HEDER & BRIAN TITTEMORE, SEVEN CANDIDATES FOR PROSECUTION: ACCOUNTABILITY FOR THE
CRIMES OF THE KHMER ROUGE (March 2004). The report was originally published in June 2001 through the
War Crimes Research Office, Washington College of Law, American University. The 2004 version of the
report was republished in cooperation with the Documentation Center of Cambodia.
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Chea Before the Trial Chamber Pursuant to Rule 87(4), 5 July 2011, E93/7, para. 9; Case of NUON Chea et al.,
002/19-09-2007-ECCC-OCIJ, Request for Information Concerning Potential Conflict of Interest, 10 January
2008, A121; Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ, OCIJ Letter to the Defence, Request for
Information Regarding an Eventual Conflict of Interest, 24 January 2008 (“OCIJ 2008 Letter to the Defence”),
A121/I, p. 1.
58
Heder may have held various positions within the OCIJ over the years. According to a December 2009 OCP
filing, Heder was employed as an OCIJ Investigator and later “retain[ed] consultative status” with the OCIJ. See
Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ, Co-Prosecutors’ Request for Appointment of Experts,
14 December 2009, D281, para. 18; See Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ/PTC,
Application for Disqualification of OCIJ Investigator Stephen Heder and OCIJ Legal Officer David Boyle in the
Office of the Co-Investigating Judges, 8 July 2009.
59
In May 2011, Heder sent an email to the Co-Investigating Judges, which stated: “In view of the judges’
decision to close the investigation into Case File 003 effectively without investigating it, which I, like others,
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now a professionally dysfunctional office, I have concluded that no good use can or will be made of my
consultancy services.” See Safeguarding Judicial Independence in Mixed Tribunals: Lessons from the ECCC
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2011, 12 June 2011, the Co-Investigating Judges issued a press release, stating: “In view of questions by the
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that it should include mid-level CPK leaders.60 This conclusion is at odds with his earlier
writings, which had analyzed the negotiations surrounding the establishment of the ECCC,
and had concluded that the intention on both the RGC side and the UN side was to try “senior
leaders-plus-Duch.”61 His more recent argument as to the meaning of “senior leaders” and
“most responsible” must be considered as an effort to promote the thesis of his book and
widen the jurisdiction of the Co-Investigating Judges.
DeFalco simply skims the negotiation history as summarized by Heder and Scheffer and fails
to consider the drafters’ intent concerning the truly narrow scope intended by the term “most
responsible” – a consideration that assuredly would have resulted in an undesired conclusion.

Cambodian Law
After concluding that the negotiation history is unhelpful in defining “most responsible,”
DeFalco turns to Cambodian law, and correctly determines that “Cambodian law provides
scant guidance.”62 However, he errs by concluding that “a comparative analysis of
Cambodian and ECCC procedural law governing investigatory powers suggests that
discretion to dismiss charges against individuals who could likely be successfully prosecuted
for serious crimes should be construed extremely narrowly, as such a power is not explicitly
provided for in either body of law.”63 This misunderstands the extraordinary nature of the
ECCC, as a specially constituted court of limited duration and limited jurisdiction.
Unlike normal Cambodian courts, the ECCC was intended to prosecute only “senior leaders
and those who were most responsible” because it would not be practical to prosecute the
otherwise potentially huge number of suspects. Comparing investigatorial discretion to
dismiss cases in regular Cambodian courts to investigatorial discretion at the ECCC is
comparing apples to oranges. Furthermore, it is ridiculous to assert that investigatorial
discretion should be construed narrowly because “such a power is not explicitly provided for”
when Articles 1 and 2 of the Establishment Law and Articles 1 and 2 of the Agreement do
clearly limit the Court’s personal jurisdiction to senior leaders and those most responsible. If
this is not considered to be a jurisdictional limitation on the Court, it must at the very least, as
the Supreme Court Chamber found,64 guide investigatorial discretion.
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DeFalco, Cases 003 and 004, p. 42.
Stephen Heder, Cambodia, Nazi Germany and the Stalinist Soviet Union: Intentionality, Totalitarianism,
Functionalism and the Politics of Accountability, (Draft for Presentation at the German Historical Institute,
Washington, DC, 29 March 2003), p. 54.
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DeFalco, Cases 003 and 004, p. 50. DeFalco considered Cambodian law because Article 12(1) of the
Agreement states: “The procedure shall be in accordance with Cambodian law. Where Cambodian law does not
deal with a particular matter, or where there is uncertainty regarding the interpretation or application of a
relevant rule of Cambodian law, or where there is a question regarding the consistency of such a rule with
international standards, guidance may also be sought in procedural rules established at the international level.”
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Id.
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Case of Kaing Guek Eav alias Duch, 001/18-07-2007-ECCC/SC, Appeal Judgement, 3 February 2012, F28,
paras. 44-81.
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International Jurisprudence and Procedure
DeFalco next turns to a consideration of international jurisprudence and procedure from the
SCSL, ICTY, and the ICC.65 DeFalco’s basic criteria for determining who may be
considered “most responsible” are correct, according to OCIJ, Trial Chamber, and ICTY
jurisprudence.66 These are: a. the gravity of the alleged crimes and b. the degree of
responsibility of the individual in question. The error DeFalco makes is in his attempt to
distill “themes of International Personal Jurisdiction Jurisprudence” from the international
jurisprudence he considered.
Based on the jurisprudence he reviewed, DeFalco surmises that there is a theme in
international jurisprudence of a preference for prosecution. He reasons that “only the ICTY
has declined to prosecute a suspect based on finding him not amongst those ‘most
responsible’ and this finding merely resulted in the suspect’s prosecution in domestic
courts.”67 If DeFalco is referring to the fact that the SCSL did not find that any suspects
should not have been prosecuted because they did not bear “greatest responsibility,” this, of
course, depended on a myriad of factors, such as which suspects were chosen for prosecution
and whether the suspects’ ever challenged their prosecution on the grounds that they did not
bear “greatest responsibility.”
The fact that the SCSL did not find any suspects or accused to fall outside the meaning of
“greatest responsibility” says nothing about whether the suspects in Cases 003 and 004
should be prosecuted or investigated at the ECCC. Furthermore, the ICTY’s decisions to
refer cases to national courts were not made based on any “preference for prosecution” but
because of the UN Security Council’s completion strategy for the ICTY.68 Had the cases not
been referred to national courts, they would have been prosecuted at the ICTY because the
ICTY does not have a limited personal jurisdiction.69
DeFalco states that unlike cases at the ICTY which are referred to national courts through the
Rule 11bis procedure, the suspects in Cases 003 and 004 “would escape potential criminal
liability altogether”70 if they are not prosecuted at the ECCC. He finds this to be “a major
65
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departure from the core principle of individual criminal responsibility that defines
[international criminal law].”71 DeFalco asserts that because someone is suspected of a
crime, there is a principle of international criminal law that that person must be prosecuted,
regardless of any jurisdictional limitations on the courts. Not so. DeFalco provides no legal
authority supporting his assertion, which, by all accounts, is grounded in emotive and evasive
rhetoric.
There are alleged to have been many thousands of persons in Cambodia who bear some
responsibility for the crimes that occurred during the Khmer Rouge period. DeFalco seems
to believe that a “core principle” in international criminal law is violated by the fact that these
persons have not been prosecuted, and as such seems to argue (at least by inference) that the
ECCC should not have a limited personal jurisdiction, but should have jurisdiction over all
persons.
Had the RGC and the UN intended to ensure that no person could “escape potential criminal
liability” they would not have restricted the Court’s jurisdiction to senior leaders and those
most responsible. DeFalco’s argument does not relate to the meaning of “most responsible.”
Instead it takes issue with including the term “most responsible” in the Court’s founding
documents. This is a policy-driven argument, grounded in situational ethics. Judges are not
politicians in robes. They have no remit to decide where the RGC and the UN should have set
the jurisdictional contours on who is to be prosecuted at the ECCC. The objective to hold
individuals accountable for crimes must not be confused with the criteria set by the
applicable law to do so. As the United States Seventh Circuit explained:
Knowledge of objectives is helpful, often vital, in interpreting and applying rules. But
objectives must not be confused with criteria. Where certainty is at a premium, sound
law-making requires the setting forth of clear and definite criteria rather than general
directives to decide each case in the manner that will maximize the attainment of the
law’s objectives. The latter approach, carried to the extreme, would reduce all law to
an admonition to do what’s right.72
Given the agreed objectives and criteria by the RGC and UN in setting the jurisdictional
contours of the ECCC, judicial restraint in interpreting who or what constitutes “most
responsible” would be salutary.

DeFalco’s Conclusion that the Suspects in Cases 003 and 004 are “Most Responsible”
Finally, DeFalco goes through the allegations against the individuals he believes are
suspects,73 based on documents he found on the internet purporting to be leaked copies of the
Introductory Submissions in Cases 003 and 004 and on some allegations made in Heder’s
71
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book Seven Candidates for Prosecution.74 DeFalco concludes that based on the allegations:
“trials in both cases appear to be the only defensible course of action at this juncture and any
other outcome should be viewed as a product of bad faith or unsound professional
judgment.”75 He asserts that if the cases are dismissed, “such action would deeply
compromise the already fragile integrity of the ECCC as a legal institution.”76 DeFalco does
not have the benefit of reviewing the material cited in the Introductory Submissions or the
material gathered during the several years of judicial investigation, unlike the CoInvestigating Judges. Yet, he presumes to know the only legally sound result that the CoInvestigating Judges could reach.
The allegations made in the Introductory Submissions are mere allegations made after
preliminary investigations. The International Co-Prosecutor was required to determine, after
only a preliminary investigation, that the suspects were “most responsible” before he could
file Introductory Submissions naming them.77 The International Co-Prosecutor’s opinion was
disputed by his national colleague, and apparently also by Co-Investigating Judges You
Bunleng and Blunk (at least in relation to some of the suspects), since they concluded the
Case 003 investigation without issuing charges. The point of the judicial investigation is to
determine whether there is sufficient evidence to support the allegations made in the
Introductory Submissions. The International Co-Prosecutor’s preliminary determination
cannot simply be accepted without a full judicial investigation. For the Co-Investigating
Judges to fail to conduct a full investigation and to reach their own conclusion as to whether
any suspect can be considered “most responsible” would be an abdication of their judicial
functions.78
Furthermore, in concluding that the suspects in Cases 003 and 004 are “most responsible,”
DeFalco makes faulty comparisons. DeFalco compares the allegations in Cases 003 and 004
to the ICTY Lukić, Milošević, and Delić cases, which were not referred to national courts by
the ICTY because the accused in those cases were considered to be “most responsible.”79 He
also points out that at the SCSL, the Prosecutor brought charges against twelve accused, even
though, according to DeFalco, the “greatest responsibility” language in the SCSL Statute is
narrower than “most responsible.”80
As the ICTY, SCSL and ECCC deal with completely different factual scenarios, no
meaningful comparison may be made between cases at the different tribunals. Perhaps Milan
Lukić was considered “most responsible” for certain crimes that occurred in the former
Yugoslavia and perhaps these crimes were less grave than those that allegedly occurred in
74

DeFalco, Cases 003 and 004, at 56-57.
Id. at 58.
76
Id. at 46.
77
ECCC Internal Rules, Rule 53. “If the Co-Prosecutor has reason to believe that crimes within the jurisdiction
of the ECCC have been committed, they shall open a judicial investigation by sending an Introductory
Submission to the Co-Investigating Judges.”
78
ECCC Code of Judicial Ethics, 5 February 2007, Arts. 5(3), 5(4). Judges shall perform all judicial duties
properly and expeditiously. Judges shall deliver their decisions without undue delay.
79
DeFalco, Cases 003 and 004, at 58.
80
Id.
75

14

Cambodia. This tells us nothing about whether the suspects in Cases 003 and 004 are “most
responsible” for their alleged crimes. Perhaps there were twelve people who bore greatest
responsibility for crimes that occurred in Sierra Leone. This also tells us absolutely nothing
about how many people may have been “most responsible” for crimes that occurred in
Cambodia.
The only legitimate comparison to determine whether the suspects in Cases 003 and 004 are
“most responsible” would be to compare the gravity of their alleged crimes and their alleged
level of responsibility to that of those who were convicted in Cases 001 and 002. DeFalco
failed to make this comparison.

3. Conclusion
The legal definition “most responsible” is malleable. For example, in the ICTY Lukić case (in
which International Co-Investigating Judge Mark Harmon was the senior prosecuting
lawyer), the prosecution argued that the case should be referred to a state court “[d]espite the
obvious gravity of the crimes….”81 Lukić, who preferred to be tried by the ICTY rather than
at the BiH State Court (and serve his sentence in a BiH prison), argued that “the level of
responsibility of the accused and the gravity of the crimes charged are incompatible with
transfer.”82 At trial, obviously, the parties’ positions were reversed. This brings to mind a
quote by English Judge Lord Atkin, which has quoted by Judge David Hunt at the ICTY:
I know of only one authority which might justify the suggested method of
construction:
“When I use a word,” Humpty Dumpty said in rather a scornful tone, “it
means just what I choose it to mean, neither more nor less.” “The question
is,” said Alice, “whether you can make words mean so many different things.”
“The question is,” said Humpty Dumpty, “which is to be master – that’s all”.83
Because the term “most responsible” is malleable, it is especially important to consider the
ECCC’s negotiation history and the intent of the drafters of the Court’s founding documents.
As discussed above, they considered the term to have a very narrow scope. Whether the
suspects in Cases 003 and 004 will fall within this narrow scope will depend on the results of
the judicial investigation, not on the mere allegations made by the International CoProsecutor or the pre-formed opinion of DeFalco.
DeFalco’s analysis is based on the argument that the suspects of Cases 003 and 004 must be
tried because they are alleged to be “most responsible,” and if they are not tried by the
81
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ECCC, they will escape criminal responsibility. The errors in DeFalco’s analysis were the
result of the result-oriented approach DeFalco took in drafting his article. He cherry picked
through relevant material to ensure a desired result.
DeFalco pre-determined that the suspects in Cases 003 and 004 are “most responsible” for
crimes within the jurisdiction of the Court and set out to write his article in an attempt to
demonstrate this and to encourage the Co-Investigating Judges to indict the suspects.
DeFalco likely took this approach because he is a legal advisor to DC-Cam, an organization
created to verify a pre-determined conclusion that genocide and crimes against humanity
occurred in Cambodia.84 Because it was written by an advisor to DC-Cam, DeFalco’s article
cannot be considered a neutral analysis of the law. It is a polemic, intended to influence the
Co-Investigating Judges toward a desired result.
Considering DeFalco’s position and purpose, the greatest flaw in his argument is perhaps
unsurprising. The problem with DeFalco’s logic is obvious: the judicial investigation is
being conducted for the purpose of determining whether there is sufficient evidence that the
suspects committed the crimes alleged and whether they are among those most responsible
for the commission of crimes. It is only once this investigation has been completed and the
evidence analyzed that such a determination can be properly made.
DeFalco’s conclusion is based on emotional reasoning masquerading for rational legal
analysis. In failing to objectively assess the law, DeFalco displays a profound lack of
appreciation of the basic tenants of the Rule of Law, including the principle of the
presumption of innocence85 and the procedural system in place at the ECCC.
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