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i 

This annex provides information about the cases that have been claimed by the OCP, the 

Tadić Appeals Chamber, and the Special Tribunal for Lebanon’s Appeals Chamber to 

support JCE III liability’s existence in customary international law.  The cases are arranged 

by jurisdiction, and within each jurisdiction by date.  This annex illustrates that the cases 

claimed to support JCE III do not provide firm support for this form of liability.  The 

judgements do not clearly articulate the forms of liability applied.  The judgements are often 

unreasoned, and it is unclear whether the Courts considered the crimes committed to have 

been intentional or merely foreseeable. 
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I. INTERNATIONAL MILITARY TRIBUNAL 

 

Trial of German Major War Criminals, Proceedings of the International Military 

Tribunal sitting at Nuremberg, Judgement, 1946 (“IMT Judgement”) 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Fritz Sauckel Thuringian Minister 

of the Interior, Head 

of the Thuringian 

State Ministry and 

Obergruppenführer in 

both the SA and the 

SS
1
  

1. 

Participation 

in a common 

plan or 

conspiracy to 

commit a 

crime against 

peace 

2. Planning, 

initiating and 

waging wars 

of aggression 

and other 

crimes against 

peace 

3. War crimes 

4. Crimes 

against 

humanity 

Not guilty on 1 

– 2  

Guilty on 3 – 4 

 

Death by 

hanging 

Albert Speer General 

Plenipotentiary for 

Armaments  

1 – 2 – 3 – 4  Not guilty on 1 

– 2 

Guilty on 3 – 4 

 

20 years of 

imprisonment 

Hermann 

Wilhelm 

Göring 

After Hitler, he was 

the most prominent 

man in the Nazi 

regime, Commander-

in-Chief of the 

Luftwaffe, 

Plenipotentiary for the 

Four-Year Plan  

1 – 2 – 3 – 4  

 

  

Guilty on 1 – 2 

– 3 – 4  

 

Death by 

hanging 

Rudolf Hess  Deputy to the Führer 1 – 2 – 3 – 4  Not guilty on 3 Imprisonment 

                                                 
1
 “SS” refers to “Die Schutzstaffeln der Nationalsozialistischen Deutschen Arbeiterpartei” and “SA” refers to 

“Die Sturmabteilungen der N.S.D.A.P.” Trial of German Major War Criminals, Proceedings of the International 

Military Tribunal sitting at Nuremberg, Judgement, 1946, at iv. 
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then Minister without 

Portfolio  

 – 4  

Guilty on 1 – 2  

 

for life 

Joachim von 

Ribbentrop  

Reich Minister for 

Foreign Affairs  

1 – 2 – 3 – 4  

 

Guilty on 1 – 2 

– 3 – 4  

Death by 

hanging 

Wilhelm Keitel  Chief of the High 

Command of the 

Armed Forces  

1 – 2 – 3 – 4  

 

 

Guilty on 1 – 2 

– 3 – 4  

Death by 

hanging 

Ernst 

Kaltenbrunner  

Chief of the Security 

Police and SD, Head 

of the Reich Security 

Head Office (RSHA) 

and 

Obergruppenführer in 

the SS  

1 – 3 – 4  

 

Not guilty on 1 

– 2 

Guilty on 3 – 4  

 

Death by 

hanging 

 

Alfred 

Rosenberg  

Reichsleiter and head 

of the Office of 

Foreign Affairs of the 

NSDAP  and 

Reichminister for the 

Occupied Eastern 

Territories  

1 – 2 – 3 – 4  

  

Guilty on 1 – 2  

– 3 – 4  

 

Death by 

hanging 

Hans Frank  Reichsleiter of the 

Nazi Party in charge 

of Legal Affairs and 

Obergruppenführer in 

the SA  

1 – 3 – 4  

  

Not guilty on 1 

Guilty on 3 – 4  

 

Death by 

hanging 

Wilhelm Frick  Reichsminister 

 of the Interior in 

Hitler's first Cabinet 

then Reich Protector 

of Bohemia and 

Moravia  

1 – 2 – 3 – 4  

  

Not guilty on 1 

Guilty on 2  – 3 

– 4  

 

 

Death by 

hanging 

Julius Streicher  Gauleiter of 

Franconia, Honorary 

general in the SA and 

publisher and editor 

of Der Stürmer  

1 – 4 Not guilty on 1 

Guilty on 4  

 

Death by 

hanging 

Walther Funk  Minister of 

Economics and 

Plenipotentiary 

General for War 

Economy  

1 – 2 – 3 – 4  

  

Not guilty on 1 

Guilty on 2  – 3 

– 4  

 

 

Imprisonment 

for life 
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Karl Dönitz  

 

Commander-in-Chief 

of the German Navy 

then the Head of 

State, succeeding 

Hitler   

1 – 2 – 3  

  

Not guilty on 1 

Guilty on 2  – 3 

 

10 years of 

imprisonment 

Erich Raeder  Oberbefehlshaber der 

Kriegsmarine (OKM) 

and Gross-Admiral  

1 – 2 – 3  

  

Guilty on 1 – 2  

– 3 

 

Imprisonment 

for life 

Baldur von 

Schirach  

 

Leader of Youth in 

the German Reich 

then, Reich Governor 

of Vienna 

1 – 4 Not guilty on 1 

Guilty on 4 

20 years of 

imprisonment 

Alfred Jodl  Chief of the 

Operations Staff of 

the High Command of 

the Armed Forces  

1 – 2 – 3 – 4  

 

Guilty on 1 – 2  

– 3 – 4  

 

Death by 

hanging 

 

Arthur Seyss-

Inquart  

Austrian Minister of 

Security and Interior  

1 – 2 – 3 – 4  Not guilty on 1 

Guilty on 2 – 3 

– 4  

 

Death by 

hanging 

 

Konstantin von 

Neurath  

Reich Protector for 

Bohemia and Moravia 

September 1941 and 

Obergruppenführer in 

the SS  

1 – 2 – 3 – 4  

 

  

Guilty on 1 – 2 

– 3 – 4  

 

 

15 years of 

imprisonment 

Martin 

Bormann  

Secretary to the 

Führer  

 

1 – 3 – 4  Not guilty on 1 

Guilty on 3 – 4 

Death by 

hanging 

 

Robert Ley Committed suicide on 25 October 1945
2
 

Gustav Krupp 

von Bohlen und 

Halbach  

Trial postponed  

Hjalmar 

Schacht  

Plenipotentiary 

General for War 

Economy  

1 – 2  

  

Acquitted   

Franz von 

Papen  

Chancellor of the 

Reich on June to 

December 1932 and 

Vice-Chancellor in 

the Hitler Cabinet 

1 – 2  

  

Acquitted  

                                                 
2
 Id. 
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from 1933 

Hans Fritzsche  Head of the Radio 

Division of the 

Propaganda Ministry 

and Plenipotentiary 

for the Political 

Organization of the 

Greater German 

Radio  

1 – 3 – 4  Acquitted  

 

FACTS: 

The International Military Tribunal (IMT) tried twenty-three of the prominent members of the 

political, military, and economic leadership of the Third Reich.  

 

Among the Accused, Fritz Sauckel was Plenipotentiary-General for the Utilization of Labor 

with authority over all available manpower, including that of workers recruited abroad, and 

prisoners of wars. He played a key role in the use of forced labor, which involved deportation 

for slave labor of more than 5,000,000 human beings, many of them under terrible conditions 

of cruelty and suffering.
3
  

 

Albert Speer was the Reich Minister for Armaments and Munitions and General 

Plenipotentiary for Armaments under the Four-Year Plan. He participated in the slave labor 

program, although he had no direct administrative responsibility for this. Speer developed the 

so-called “blocked industries” in the occupied territories; he was involved directly in the 

utilization of forced labor as Chief of the Organization Todt and in the use of prisoners of war 

in armament industries. Speer was not directly concerned with the cruelty in the 

administration of the slave labor program, although he was aware of its existence.
4
  

 

PROSECUTION ARGUMENTS: 

The Prosecution alleged that Sauckel: 

used [his] positions and his personal influence in such a manner that: He promoted 

the accession to power of the Nazi conspirators set forth in Count One of the 

Indictment; he participated in the economic preparations for Wars of Aggression 

and Wars in Violation of Treaties, Agreements, and Assurances set forth in Counts 

                                                 
3
 Id., at 514-15. 

4
 Id., at 521-23. 
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One and Two of the Indictment; he authorized, directed, and participated in the War 

Crimes set forth in Count Three of the Indictment and the Crimes against Humanity 

set forth in Count Four of the Indictment, including particularly the War Crimes and 

Crimes against Humanity involved in forcing the inhabitants of occupied countries 

to work as slave laborers in occupied countries and in Germany.
5
 

The Prosecution alleged that Speer: 

used [his] positions and his personal influence in such a manner that: He 

participated in the military and economic planning and preparation of the Nazi 

conspirators for Wars of Aggression and Wars in Violation of International 

Treaties, Agreements, and Assurances set forth in Counts One and Two of the 

Indictment; and he authorized, directed, and participated in the War Crimes set 

forth in Count Three of the Indictment and the Crimes against Humanity set forth in 

Count Four of the Indictment, including more particularly the abuse and 

exploitation of human beings for forced labor in the conduct of aggressive war.
6
 

 

DECISION: 

The IMT found that Sauckel and Speer were not guilty on counts one and two, but guilty on 

counts three (crimes against humanity) and four (war crimes).  It sentenced them respectively 

to death by hanging and twenty years of imprisonment.
7
 

 

RATIONALE: 

The IMT found that Sauckel played a key role in the use of forced labor and cites Sauckel’s 

assertions that he had not intended that the laborers be treated inhumanely. The Judgement 

states that “[i]t does not appear that [Sauckel] advocated brutality for its own sake, or was an 

advocate of any programme such as Himmler’s plan for extermination through work. His 

attitude was thus expressed in a regulation: ‘All the men must be fed, sheltered and treated in 

such a way as to exploit them to the highest possible extent at the lowest conceivable degree 

of expenditure.’”
8
  It also states that Sauckel “was aware of the ruthless methods being used 

to obtain labourers and vigorously supported them.”
9
 The Judgement describes the treatment 

of the laborers, including stating that they were assigned work directly related to military 

operations, in violation of the Geneva Convention.  It points out specifically that Sauckel was 

at a meeting where this was discussed.
10

   

 

                                                 
5
 Id., at 73. 

6
 Id. 

7
 Id., at 515 and 523. 

8
 Id., at 515. 

9
 Id.  

10
 Id., at 515. 
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Concerning Speer, the Judgement states that “[t]he evidence introduced against Speer in 

Counts Three and Four relates entirely to his participation in the slave labour programme.”
11

 

It found, inter alia, that he made demands for numbers of workers and “knew when he made 

his demands on Sauckel that they would be supplied by foreign laborers serving under 

compulsion.”
12

 

 

ANALYSIS: 

Unlike most of the cases, this case has a reasoned judgement produced by legally trained 

judges. However, the case was so large and the crimes of such a magnitude that the judgement 

failed to clearly articulate whether the crimes alleged formed part of the common plan or to 

link the accused to the common plan. The result is that, as with the other cases, one is left to 

infer the Tribunal’s findings, particularly concerning whether crimes were an intended part of 

a common plan or were merely foreseeable but not intended within the criminal plan. 

 

  

                                                 
11

 Id., at 521. 
12

 Id., at 522. 
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II. US MILITARY COURTS 

 

United States v. Weiss et al., Case No. 60, General Military Government Court of the 

United States Zone, Dachau, Germany, 15 November – 13 December 1945 (“Dachau 

Concentration Camp Trial”) 

NB: The Defence only has access to a summary of this case. 

 

ACCUSED ROLE 

9 accused Camp Commandants
13

 or Deputy Camp Commandants
14

 

3 accused “Rapport Führers”
15

 

4 accused Labour Officers or deputy officers 

5 accused Medical Officers 

2 accused Medical Orderlies 

3 accused Administrative Staff of the Camp Commandant 

4 accused “Block Führers”
16

 and being in charge of working parties 

1 accused In charge of Political Department
17

 

1 accused Adjutant 

1 accused Officers in charge of the battalion guards 

1 accused Officer in charge of supplies 

3 accused Guards 

3 accused Prisoner Functionaries 

 

CHARGES:  

“Two charges alleged that the accused ‘acted in pursuance of a common design to commit 

acts hereinafter alleged and as members of the staff of the Dachau concentration camp, and 

                                                 
13

 The Dachau group of camps contained 85 branch camps which all came under the camp commandant (Lt.-

Colonel in the SS). United States v. Weiss et al., Case No. 60, General Military Government Court of The United 

States Zone, Dachau, Germany, 15 November – 13 December, 1945, in LAW REPORTS OF TRIALS OF WAR 

CRIMINALS – SELECTED AND PREPARED BY THE UNITED NATIONS WAR CRIMES COMMISSION, Vol. XI, 6 (1949) 

(“Weiss et al. Case”). 
14

 Below the camp commandant, was the deputy commandant (Schutzhaftlagerführer). Id., at 6.  
15

 Below the deputy commandant, was a kind of regimental sergeant major, usually a senior non-commissioned 

officer of the SS. He was the most important member of the staff for disciplinary purposes. Id. 
16

 SS men in charge of the prisoners in one block (barrack). Id. 
17

 The political department was headed by a Gestapo officer and dealt with all intelligence matters, including the 

compiling of lists for the experiments, and for the convoys of the sick for extermination. Id., at 7.  



002/19-09-2007-ECCC/SC 

CASE 003 DEFENCE BRIEF ON APPLICABILITY OF JCE III - ANNEX Page 8 of 60 

camps subsidiary thereto, did at or in the vicinity of Dachau and Landsberg, Germany, 

between about 1st January, 1942, and 29th April, 1945, wilfully, deliberately and wrongfully 

aid, abet and participate in the subjection of civilian nations’ (charge 1) and of ‘captured 

members of the armed forces’ (charge 2) ‘of nations then at war with the German Reich, to 

cruelties and mistreatments including killings, beatings and tortures, starvation, abuses and 

indignities, the exact  names and numbers of such victims being unknown but aggregating 

many thousands. . . .’”
18

 

 

SENTENCES: 

“All 40 accused were found guilty and the finding was confirmed in each case. Thirty-six 

accused were sentenced to death, one to hard labour for life, 3 to hard labour for 10 years. The 

Reviewing authority commuted 3 of the 36 death sentences, one to hard labour for life, and 2 

to 20 and 10 years’ hard labour respectively. The sentence of one further accused was reduced 

by the Reviewing authority from 10 to 5 years’ hard labour. The Confirming authority 

commuted 5 of the remaining 33 death sentences, two of them to 20 years’ hard labour and 3 

to 10 years’ hard labour.”
19

 

 

FACTS: 

Dachau and all the other concentration camps were administered by the Central Security 

Office in Berlin, where the Commandants and senior officers of the staff were appointed.
20

 

Dachau was overcrowded,
21

 the food was inadequate and the working days amounted to 17-

18 hours.
22

 The hospital blocks were overcrowded, the medical supplies were insufficient, and 

there was lack of care. In addition, there were numerous medical experiments on the 

prisoners.
23

 

 

Prisoners were subjected to strict discipline, which was enforced by a system of severe 

punishment.
24

 In all camps there were numerous cases of ill treatment, deliberate beating and 

starving of prisoners and a great number of cases of killing prisoners by the SS personnel. All 

                                                 
18

 Id., at 5. 
19

 Id., at 8. 
20

 Id., at 6. 
21

 Id., at 5.  
22

 Id., at 6.  
23

 Id. 
24

 Id.  
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those cases of ill treatment or killing of prisoners of which detailed evidence was given, were 

attributed to one or more of the accused.
25

 

 

PROSECUTION ARGUMENTS: 

The prosecution alleged that the accused acted pursuant to a common design to ill-treat the 

prisoners of the Dachau concentration camp. To prove this common design, the prosecution 

adduced evidence that the Dachau concentration camp was run according to a system which 

inevitably produced the conditions described by all witnesses, the system was put into effect 

by the members of the camp staff, and every accused was at one time a member of this staff.
26

 

 

To establish the case against each accused, the prosecution alleged: 

1) That in Dachau a system to ill-treat the prisoners and commit the crimes listed in the 

charges was in force; 

2) That each accused was aware of the system; 

3) That each accused, by his conduct “encouraged, aided and abetted or participated” in 

enforcing this system.
27

 

 

The prosecution argued that: “As to examination of the specific conduct of each one of the 

accused, the test to be applied is not did he kill or beat or torture or starve, but did he by his 

conduct, aid or abet the execution of this common design and participate in it?”
28

 

 

DECISION: 

All of the accused were found guilty and the finding was confirmed in each case.
29

 

 

RATIONALE: 

The case summary does not explain the Court’s rationale.  

 

ANALYSIS: 

The actual Court judgement is unavailable to the Defence; the above information and 

                                                 
25

 Id., at 7.   
26

 Id. 
27

 Id., at 13.  
28

 Id., at 12.  
29

 Id., at 8.  
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following analysis (as well as the OCP’s analysis in its Appeal) is based on the summary and 

case analysis printed in the LAW REPORTS OF TRIALS OF WAR CRIMINALS, Vol. XI.  According 

to this summary, the common plan, as alleged by the prosecution, was “to run these camps in 

a manner so that the great numbers of prisoners would die or suffer severe injury.”
30

  There is 

no indication that the Court found that the common plan was narrower than that alleged by the 

prosecution, or that it considered the accused liable for any crimes that fell outside the 

common plan. This case thus does not involve JCE III liability. 

 

The prosecution alleged that the accused who were not considered chiefly responsible for the 

conditions in the camp committed acts of individual assaults and killings.
31

  This is further 

indication that the prosecution was not relying on a theory of liability similar to JCE III.  

                                                 
30

 Id., at 7. See also p. 11: “With regard to the second argument, the prosecution said that each charge set forth 

only one offence, i.e. subjection of prisoners to cruelties and ill-treatment. Only the forms which this subjection 

took varied, and therefore only a partial description of those forms of subjection was expressed in the charges, 

but the charges quite definitely alleged participation in the running of the camp, pursuant to a common design 

which included the subjection of described persons to stated wrongful acts at stated times and places.” See also 

p. 12: “The charges thus alleged the participation of all accused in a common design to ill-treat the prisoners.” 
31

 Id. 
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United States v. Goebell et al., Case No. 12-489, General Military Government Court at 

Ludwigsburg, Germany, 6 February – 21 March 1946 (“Borkum Island Case”) 

NB: The Defence only has access to the “charge sheet” and summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Kurt Goebell Naval 

Captain, the 

highest 

ranking 

officer 

1. Violation of 

the Laws of 

War – killing  

2. Violation of 

the Laws of 

War – assault  

Guilty on 1 – 2 Death by hanging 

(commuted to life 

imprisonment)
32

 

Walter 

Krolikowski 

“Fregate” 

Captain, a 

naval officer 

1 – 2 Guilty on 1 

Not guilty on 2 

Death by hanging 

Erich 

Wentzel 

First 

Lieutenant 

1 – 2 Guilty on 1 – 2 Death by hanging 

Karl Weber First 

Lieutenant 

1 – 2 Guilty on 1 

Not guilty on 2 

25 years of 

imprisonment 

Jakob 

Valentine 

Seiler 

First 

Lieutenant 

1 – 2 Guilty on 1 – 2 Death by hanging 

(commuted to life 

imprisonment)
33

 

Johann Josef 

Schmitz 

Sergeant 1 – 2 Guilty on 1 – 2 Death by hanging 

Johann 

Pointner 

Member of 

the guard 

detail 

1 – 2 Guilty on 1  

Not guilty on 2 

5 years of 

imprisonment 

Gunther 

Albrecht 

Member of 

the guard 

detail 

1 – 2 Guilty on 1 

Not guilty on 2 

6 years of 

imprisonment 

Karl Geyer Member of 

the guard 

detail 

1 – 2 Guilty on 1 

Not guilty on 2 

4 years of 

imprisonment 

Heinz 

Witzke 

Member of 

the guard 

detail 

1 – 2 Guilty on 1 

Not guilty on 2 

11 years of 

imprisonment 

Jan J. 

Akkerman 

Mayor of 

Borkum 

1 – 2 Guilty on 1 – 2 Sentenced to death by 

hanging 

                                                 
32

 See Maximilian Koessler, Borkum Island Tragedy and Trial, 47 J. CRIM. L. & CRIMINOLOGY 183, 192 (1956) 

(“Koessler”). 
33

 Id. 
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Heinrich 

Rommel 

Police chief 

of the town 

of Borkum 

1 – 2 Guilty on 1  

Not guilty on 2 

(later acquitted)
 34

 

2 years of 

imprisonment 

Meyer-

Gerhards 

Chief of the 

Air Raid 

Police 

1 – 2 Acquitted  

Gustav 

Mammenga 

Member of 

the Air Raid 

Police 

1 – 2 Guilty on 1 

Not guilty on 2 

20 years of 

imprisonment 

Heinrich 

Heinemann 

A civilian 1 – 2 Guilty on 1 

Not guilty on 2 

18 years of 

imprisonment 

(reduced then to 10)
35

 

 

FACTS:  

On 8 August 1944, a United States Flying Fortress was forced down on the German North 

Sea island of Borkum. Seven American airmen were taken prisoner and then forced to march, 

under military guards, through Borkum’s streets.
36

 

 

First, the members of the Reich’s Labor Corps beat them with shovels. Civilians on the street 

then hit them. When they were in another street, the mayor of Borkum shouted at them 

inciting the mob to “kill them, kill them like dogs” afterwards. Civilians then struck them 

while the escort guards fostered the assault and took part in the beating, instead of protecting 

them.
37

  

 

Finally, when the airmen reached the city hall one was shot and killed by a German soldier, 

followed by the others a few minutes later, all shot by German soldiers.
38

 

  

The defendants were variously charged with war crimes, “wilfully, deliberately and 

wrongfully encourag[ing] ... and participat[ing]” in the killing and “wilfully, deliberately and 

                                                 
34

 The highest military commander of the occupation zone, tasked with approving or disapproving of convictions 

and sentences before judgements could go into effect and after receiving a review of the record by the Judge 

Advocate Staff, disapproved of Rommel’s conviction. See Id. 
35

 The highest military commander of the occupation zone decided to reduce Heinemann’s sentence, on 

recommendation of the Judge Advocate Staff. Id. 
36

 Charge Sheet, in U.S. NATIONAL ARCHIVES MICROFILM PUBLICATIONS, I, at 2-3. 
37

 Id. 
38

 Id.  



002/19-09-2007-ECCC/SC 

CASE 003 DEFENCE BRIEF ON APPLICABILITY OF JCE III - ANNEX Page 13 of 60 

wrongfully encourag[ing] ... and participat[ing]” in the assaults.
39

 

 

PROSECUTION ARGUMENTS:  

According to the Tadić Appeals Chamber, the prosecution argued in its opening statement 

that the accused were “cogs in the wheel of common design, all equally important, each cog 

doing the part assigned to it.”
40

 

 

As a consequence, according to the Prosecutor, if it were proved beyond a reasonable doubt 

“that each one of these accused played his part in mob violence which led to the unlawful 

killing of the seven American flyers, … under the law each and every one of the accused 

[was] guilty of murder.”
 41

 

 

DECISION:  

The court rendered an oral verdict in which it convicted the mayor and several officers of both 

the killing and assault charges and found other accused guilty of assault only.
42

 

 

Many of the sentences were reduced by the highest military commander of the occupation 

zone. 

 

RATIONALE:  

No rationale provided by the Court.  

 

ANALYSIS: 

The Court provided no reasons for the judgement, meaning that one must speculate as to the 

basis for the convictions.  The Tadić Appeals Chamber concluded that the Court applied a 

form of liability similar to JCE III because it found some of the accused guilty of murder even 

where it appeared that there was no evidence that they had actually killed the prisoners.
43

 

The “Notes on the case” at the end of the Charge Sheet states: “[t]he assaulting and murders 

were committed on the Accuseds’ own initiative” and “[a]ll of the Accused are directly 

                                                 
39

 Id. 
40

 Prosecutor v. Tadić, IT-94-1-A, Judgement, 15 July 1999 (“Tadić Appeals Judgement”), para. 210. 
41

 Id. 
42

 See Koessler, 184-89. 
43

 Tadić Appeals Judgement, paras. 212-13. 
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implicated in the beating and killing of the seven airmen…. Several of the accused have 

admitted the assault. Those charged with murder will likely urge as a defense a complete 

denial of the murder plan, and those of the military will attempt to place all blame on the 

civilians.”
44

 If the Accused intended the murder and if the plan was murder, the form of 

liability applied cannot be equated with JCE III since murder would not have been merely a 

foreseeable consequence of the common plan.   

                                                 
44

 See Charge Sheet, in U.S. NATIONAL ARCHIVES MICROFILM PUBLICATIONS, I, at 4 (emphasis added). 
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United States v. Ulrich & Merkle, Case No. 000-50-2-17, Deputy Judge Advocate’s Office, 

7708 War Crimes Group - European Command, Review and Recommendations, 12 

June 1947  

NB: The Defence only has access to a Review Judgement summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Hans 

Ulrich 

Factory 

Director for the 

DAW 

Violation of the laws 

and usages of war
45

 

Guilty 20 years of 

imprisonment 

Otto 

Merkle 

Factory 

Director for the 

DAW 

Violation of the laws 

and usages of war 

Guilty 20 years of 

imprisonment 

 

FACTS: 

Both of the accused were, by their own admission, members of the SS at Dachau.
46

 Ulrich 

was factory director for the Deutsche-Ausrüstungs-Werke (German Equipment Works) 

(“DAW”)
47

 and was appointed by the Berlin authority. He had no superior in Dachau.
48

 The 

DAW consisted of, inter alia, the locksmith shop, of which Merkle was in charge. Ulrich 

knew Merkle and was his superior.
49

  

 

The Prosecutor relied on 21 witnesses and photographs. Witnesses testified, inter alia, that 

Ulrich kicked prisoners who spent too much time in the latrine, that he was responsible for the 

whole plant and that the punishment reports went through his hands.
50

  A former inmate 

testified that Ulrich kicked him with his foot and made a report about all of them at the DAW, 

which resulted in a withdrawal of their extra bread ration for fourteen days.
51

  

 

                                                 
45

 The charges of violations of the laws and usages of war alleges that both accused acted in the pursuance of a 

common design and as individuals aiding in the operation of concentration camps by wilfully, deliberately and 

wrongfully encouraging, aiding, abetting and participating in the subjection of civilian nationals (Charge I) and 

captured members of armed forces (Charge II) to cruelties and mistreatment, including killings, beatings, 

tortures, starvation, abuses and indignities. United States v. Ulrich & Merkle, Case No. 000-50-2-17, Deputy 

Judge Advocate’s Office, 7708 War Crimes Group - European Command, Review and Recommendations, 12 

June 1947, Reviews of United States Army War Crimes Trials in Europe 1945-1948, at 1-2, available at 

http://www.eccc.gov.kh/en/document/court/jurisprudence/15356 (“Ulrich & Merkle case”). 
46

 Id., at 10.  
47

 Id., at 2-3.  
48

 Id., at 6. 
49

 Id., at 3. 
50

 Id. 
51

 Id., at 4.  
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With regard to Merkle, the Prosecution evidence showed, inter alia, that he threw food into 

the ashes which was being cooked by the prisoners on the shop forge and that he kicked and 

beat prisoners in the latrine.
52

 A former inmate testified that prisoners who were sick were 

forced to work, even though they had certificates showing that they were sick, and that some 

sick prisoners at the DAW were called to work at the insistence of Merkle.
53

  

 

PROSECUTION ARGUMENTS: 

In the available case summary, the arguments of the prosecution are not discussed.  The 

summary merely describes the evidence adduced by the prosecution.  

 

DECISION: 

Both men were found guilty. With regard to both Ulrich
54

 and Merkle,
55

 the Review Judge 

stated that the evidence was sufficient to support the findings and sentence of the Court.  

 

RATIONALE: 

The Review Judgement stated that the Court was required to take notice of the decision 

rendered in the Parent Case and its findings:
56

 that the mass atrocity operations were criminal 

in nature and that the participants therein acted in the pursuance of a common design, 

subjected persons to killings, beatings, tortures etc., and that the Court was warranted in 

inferring that those shown to have participated in the mass atrocity knew of the criminal 

nature thereof.
57

 

 

According to the Review Judgement, the Court concluded that both of the accused were 

shown to have participated in the mass atrocity. The Court relied on the evidence presented, 

either in the Parent Case or in this subsequent proceeding. It concluded that both accused not 

only participated to a substantial degree, but that the nature and extent of their participation 

                                                 
52

 Id., at 7.  
53

 Id. 
54

 Id., at 6.  
55

 Id., at 10.  
56

 The Parent Case is the Weiss et al. case. This case was seen as the main case. The decision in the Parent Case 

refers to a directive issued by Hq, USFET, 26 June 1946, para. 11(b)(2). This directive was provided for the trial 

of additional participants in mass atrocities when the principal participants have already been convicted. See 

Weiss et al., at 16.  
57

 Ulrich & Merkle case, at 10. 
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was such as to warrant the sentences imposed.
58

 

 

ANALYSIS: 

The Court’s reasoning is not available, and must be inferred from the Review Judgement 

summary. The accused were charged with acting in pursuance of a common design to commit 

the acts alleged.
59

 There is no indication that the accused were also held responsible for 

crimes outside this common plan.  The Court seemed to have relied on the evidence given that 

emphasized the direct perpetration of both the accused in the mass atrocities, indicating that it 

did not intend to hold the Accused liable for other crimes that may have been merely 

foreseeable.  

 

  

                                                 
58

 Id., at 11.   
59

 Id., at 1-2.  
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United States v. Wuelfert et al., Case No. 000-50-2-72, Deputy Judge Advocate’s Office, 

7708 War Crimes Group – European Command, Review and Recommendations, 19 

September 1947  

NB: The Defence only has access to a Review Judgement summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Hans 

Wuelfert 

Factory Owner 

and Manager of 

the Wuelfert 

Factory 

Violation of the 

laws and usages 

of war
60

 

Guilty 5 years of 

imprisonment 

Bernhard 

Huber 

Factory Owner 

and Manager of 

the Wuelfert 

Factory 

Violation of the 

laws and usages 

of war 

Guilty 2 years of 

imprisonment
61

 

August 

Friedrich 

Müller 

SS First Sergeant Violation of the 

laws and usages 

of war 

Guilty 10 years of 

imprisonment 

 

FACTS: 

Wuelfert and Huber were owners and managers of the Wuelfert Factory in Dachau, at which 

300 inmates from the Dachau Concentration Camp worked. The factory was not leased to the 

government and the firm paid for the slave labor of inmates. Food and living conditions were 

good and medical care was provided.
62

 

 

Wuelfert cooperated closely with the camp commanders and actively participated in the 

control of the inmates.
63

 Huber was absent in the army when the inmates were first employed 

in the factory, but after his return he succeeded in getting inmates quartered at the factory. He 

countersigned punishment reports.
64

 Müller was, by his own admission, a member of the SS 

                                                 
60

 The charges of violations of the laws and usages of war alleges that both accused acted in the pursuance of a 

common design and as individuals aiding in the operation of concentration camps by wilfully, deliberately, and 

wrongfully encouraging, aiding, abetting and participating in the subjection of civilian nationals (Charge I) and 

captured members of armed forces (Charge II) to cruelties and mistreatment, including killings, beatings, 

tortures, starvation, abuses and indignities. United States v. Wuelfert et al., Case No. 000-50-2-72, Deputy Judge 

Advocate’s Office, 7708 War Crimes Group - European Command, Review and Recommendations, 19 

September 1947, Reviews of United States Army War Crimes Trials in Europe 1945-1948, at 1-2, available at 

http://www.eccc.gov.kh/en/document/court/jurisprudence/15357 (“Wuelfert et al. case”). 
61

 This number is nearly illegible in the copy available.  It appears to be the number 2. 
62

 Wuelfert et al. case, at 2.   
63

 Id. 
64

 Id. 
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at the Camp Dachau.
65

 

 

According to the Prosecution evidence, Wuelfert was the real factory manager and was 

responsible for arranging to have inmates used in the factory.
 66

 He was very rough towards 

the inmates,
67

 and witnesses saw him slap inmates.
68

  

 

With regard to Huber, the Prosecution evidence stated that he, inter alia, knew that inmates 

were at times returned to Camp Dachau for disciplinary reasons and that he countersigned 

punishment reports sent to Camp Dachau from the factory. After 1944, all punishments 

reports went through his office.
69

 Wuelfert and Huber always discussed orders to be put into 

effect at the factory with the commanders. Thefts were to be reported to either Wuelfert or 

Huber.
70

 

 

The Prosecution stated lastly that Müller held interrogations of inmates and frequently beat 

them.
71

 At Outcamp Allach, Müller administered and increased punishments beyond the 

number of strokes prescribed by the camp leader and sometimes he ordered or increased 

punishments such as the withdrawal of breakfast.
72

 Witnesses testified that he frequently 

slapped inmates or otherwise mistreated them.
73

 

 

PROSECUTION ARGUMENTS: 

In the available case summary, the arguments of the prosecution are not discussed.  The 

summary merely describes the evidence adduced by the prosecution.  

 

DECISION: 

With regard to Wuelfert,
74

 Huber,
75

 and Müller,
76

 the Review Judge stated that the findings of 

guilty are warranted by the evidence and that the sentence was not excessive. 

                                                 
65

 Id. 
66

 Id., at 3.  
67

 Id. 
68

 Id. 
69

 Id., at 6.  
70

 Id., at 7 
71

 Id., at 9.  
72

 Id. 
73

 Id., at 10.  
74

 Id., at 6.  
75

 Id., at 8. 
76

 Id., at 11. 
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RATIONALE: 

With regard to Huber, the Review Judgement stated that it was shown that Huber participated 

in the common design. He took the fruits of the inmates’ labor knowing they were from 

Dachau Camp; paying only slave labor wages. It concluded that although his desire to 

cooperate in the common design may not have been strong, it was obviously stronger than 

other considerations.
77

  

 

The Review Judgement stated that the Court was required to take notice of the decision 

rendered in the Parent Case and its findings:
78

 that the mass atrocity operations were criminal 

in nature and that the participants therein acted in the pursuance of a common design, 

subjected persons to killings, beatings, tortures etc., and that the Court was warranted in 

inferring that those shown to have participated in the mass atrocity knew of the criminal 

nature thereof.
79

 

 

The Review Judgement concluded that it was shown that the accused participated in the mass 

atrocity. The Court relied on the evidence presented, either in the Parent Case or in this 

subsequent proceeding. Therefore it concluded that Wuelfert, Huber, and Mueller not only 

participated to a substantial degree, but that the nature and extent of their participation was 

such as to warrant the sentences imposed.
80

 

 

ANALYSIS: 

The Court’s reasoning is not available, and must be inferred from the Review Judgement 

summary. The accused were charged with acting in pursuance of a common design to commit 

the acts alleged.
81

 There is no indication that the accused were also held responsible for 

crimes outside this common plan.  The Court seemed to have relied on the evidence given that 

emphasized the direct perpetration of Wuelfert and Müller in the mass atrocities, indicating 

that it did not intend to hold them liable for other crimes that may have been merely 

                                                 
77

 Id., at 8. 
78

 The Parent Case is the Weiss et al. Case. This case was seen as the main case. The decision in the Parent Case 

refers to a directive issued by Hq, USFET, 26 June 1946, para. 11(b)(2). This directive was provided for the trial 

of additional participants in mass atrocities when the principal participants have already been convicted. See 

Weiss et al., at 16.  
79

 Wuelfert et al. case, at 11.  
80

 Id., at 12.  
81

 Id., at 1.  
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foreseeable.
82

 As for Huber, it appeared to have been important to the Court that all 

punishment reports went through his office and he countersigned them.  This indicates not 

mere knowledge of the punishment, but intention that it be carried out. It also appears that the 

Review Judge considered that the crimes that occurred fell within the common design because 

he stated that Huber’s desire to cooperate in the common design was obviously stronger than 

other considerations and that the finding of guilt was therefore warranted. 

 

 

  

                                                 
82

 Id., at 2. 
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United States v. Greifelt et al., Case No. 8, Military Tribunal I, 20 October 1947 – 10 

March 1948 (“RuSHA Case”) 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Ulrich 

Greifelt 

SS. Brig. General – 

Reich Commissioner 

for the Strengthening 

of Germanism 

1. Crimes 

against 

humanity
83

 

2. War crimes
84

         

3. Membership 

in Criminal 

Organization 

(SS) 

Guilty on 1 – 2 

– 3  

Life 

imprisonment 

Rudolf 

Creutz 

Deputy of Greifelt 1 – 2 – 3 Guilty on 1 – 2 

– 3 

15 years of 

imprisonment 

Konrad 

Meyer-

Hetling 

Chief of the Planning 

Office of the Staff 

Main Office 

1 – 2 – 3 Not Guilty on 1 

– 2 

Guilty on 3 

Time served 

Otto 

Schwarzenbe

rger 

Chief of the Finance 

Office of the Staff 

Main Office 

1 – 2 – 3 Not Guilty on 1 

– 2 

Guilty on 3 

Time served 

Werner 

Lorenz 

Chief of VoMi 1 – 2 – 3 Guilty on 1 – 2 

– 3 

20 years of 

imprisonment 

Heinz 

Brueckner  

Head of Amt VI of 

VoMi, Safeguarding 

of Germanization of 

the Reich 

1 – 2 – 3 Guilty on 1 – 2 

– 3 

15 years of 

imprisonment 

Otto 

Hofmann 

Chief of RuSHA 

(from 1940 to 1943) 

1 – 2 – 3 Guilty on 1 – 2 

– 3 

25 years of 

imprisonment 

                                                 
83

 Count one (Crimes against humanity) alleges that all defendants were principals in, accessories to, ordered, 

abetted, took a consenting part in, were connected with plans and enterprises involving, and were members of 

organizations or groups connected with atrocities and offenses, including but not limited to murder, 

extermination, enslavement, deportation, imprisonment, torture, persecution on political, racial, and religious 

grounds and other inhumane and criminal acts against civilian populations and POWs. Count one further alleges 

that these acts were carried out as a part of a systematic program of genocide, aimed at the destruction of foreign 

nations and ethnic groups, in part by elimination and suppression of nation characteristics. United States v. 

Greifelt et al., Case No. 8, Military Tribunal I, 20 October 1947 – 10 March 1948, in TRIALS OF WAR CRIMINALS 

BEFORE THE NUERNBERG TRIBUNAL UNDER CONTROL COUNCIL LAW NO. 10, NUERNBERG, OCTOBER 1946 – 

APRIL 1949, Vol. 5, 88-89 (1950). 
84

 Count two (war crimes) alleges that all defendants were principals in, accessories to, ordered, abetted, took a 

consenting part in, were connected with plans and enterprises involving, and were members of organizations or 

groups connected with atrocities and offenses against persons and property constituting violations of the laws 

and customs of war, included but not limited to plunder of public property, murder, extermination, enslavement, 

deportation, imprisonment, torture, and ill treatment of and other inhumane acts against thousands of persons, 

These crimes embraced, but were not limited to the ten specifications made in count one and were committed 

against POWs and civilian populations. Id., at 89.  
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Richard 

Hildebrandt 

Higher SS and Police 

Leader at Danzig-

West Prussia (until 

1943) and Chief of 

RuSHA (from 1943 to 

1945) 

1 – 2 – 3 Guilty on 1 – 2 

– 3 

25 years of 

imprisonment 

Fritz 

Schwalm 

Chief of a branch 

office in Poland, 

Chief of RuSHA 

agencies in the EWZ 

and later Staff Leader 

of RuSHA 

1 – 2 – 3 Guilty on 1 – 2 

– 3 

10 years of 

imprisonment 

Herbert 

Huebner 

Field Leader of 

RuSHA and Chief of 

the Resettlement Staff 

and Labor Staffs 

1 – 2 – 3 Guilty on 1 – 2 

– 3 

15 years of 

imprisonment 

Max 

Sollmann  

Managing Director of 

Lebensborn 

1 – 2 – 3 Not Guilty on 1 

– 2 

Guilty on 3 

Time served 

Guenther 

Tesch 

Sollman’s Deputy and 

head of the Main 

Legal Department 

1 – 2 – 3 Not Guilty on 1 

– 2 

Guilty on 3 

Time served 

Gregor Ebner Head of the Main 

Health Department 

1 – 2 – 3 Not Guilty on 1 

– 2 

Guilty on 3 

Time served 

Inge 

Viermetz 

In charge of the 

department dealing 

with homes and 

adoptions and the 

employment 

department 

1 – 2  Acquitted   
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FACTS: 

The 14 Accused were connected with four organizations: the Staff Main Office,
85

 VoMi,
86

 

RuSHA
87

 and Lebensborn.
88

 These organizations had certain well-defined tasks.
89

 The 

organizations worked in close harmony and cooperation for the two-fold objective of 

weakening and eventually destroying other nations while, at the same time, strengthening 

Germany, territorially and biologically, at the expense of conquered nations.
90

 Three aims 

were paramount: to evacuate and resettle large areas of the conquered territories; to 

Germanize masses of the population of the conquered territories; and to utilize other masses 

of the population as slave labor within the Reich.
91

 

 

The Germanization program envisioned certain measures, among them: deportation of Poles 

and Jews, separation of family groups, kidnapping children for the purpose of training them in 

Nazi ideology and the confiscation of all property of Poles and Jews for resettlement 

purposes.
92

 These measures were adopted and laid down in hundreds decrees and directives.
93

  

 

PROSECUTION ARGUMENTS: 

The prosecution argued that it had shown that the four offices, working in perfect harmony 

and under the overall supervision of the Staff Main Office, were responsible for the many 

criminal acts which were perpetrated in connection with Himmler’s program. The prosecution 

argued that it had shown that all of the defendants, as important and high raking officials of 

these four offices, worked together to effectuate this criminal common plan. Their tasks were 

so interwoven and interrelated that without complete knowledge of the entire program and 

without the full collaboration of all, they would not have been able to accomplish what they 

did in carrying out this criminal program. The defendants constituted a team and were all 

                                                 
85

 The Staff Main office (“Reich Commissioner for Strengthening of Germanism”) was the directing head of the 

whole Germanization program, coordinating the activities of the other organizations. Id., at 100. 
86

 The VoMi (“Repatriation Office for Ethnic Germans”) carried out the whole ethnical work of the 

Strengthening of Germanism in Germany and the territories under German supremacy. Id.  
87

 The RuSHA (“SS Race and Resettlement Main Office”) was inter alia an advisory and executive office for all 

questions of racial selection. With the advent of the war RuSHA’s task was the screening of millions of people in 

carrying out the Germanization program. RuSHA conducted inter alia, through racial examiners, racial 

examinations in connection with Germanization and the transfer and expulsion of populations. Id., at 101.  
88

 Lebensborn (“The Well of Life Society”) was primarily a maternity home. Included in its activities, before and 

during the war, was the placing of children born in the maternity homes in foster homes. Id., at 102.  
89

 Id., at 90.  
90

 Id.  
91

 Id., at 125.  
92

 Id., at 96.  
93

 Id., at 97.  
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involved in one scheme and responsible for the criminal acts which they committed in 

carrying out the program.
94

 

 

DECISION: 

The Court stated that judged by any standard of proof, the record clearly established crimes 

against humanity and war crimes (counts one and two).
95

 However, the officers of 

Lebensborn were acquitted of counts one and two.
96

 

 

With respect to count three, the Court stated that all the defendants were members of a 

criminal organization, the SS, under the conditions defined and specified by the judgement of 

the International Military Tribunal.
97

 

 

RATIONALE: 

The Court found that there was sufficient evidence that the acts and conduct alleged 

constituted crimes against humanity and war crimes.  The Court stated that in some instances 

the defendants had insisted that activities were not within their sphere of competency, the 

Court considered this and where it was credible, “the defendant has not been held 

responsible.”
98

 The Court also explained why it could not believe the defendants in other 

instances, such as when they claimed never to have evacuated anyone and yet there were 

evacuation orders signed by them.
99

 The Court acquitted the officers of Lebensborn of counts 

one and two, because Lebensborn was “the one organization which did everything in its 

power to adequately provide for the children … placed in its care.”
100

 

 

ANALYSIS: 

The Judgement does not articulate the form of liability through which the accused were found 

guilty of crimes against humanity and war crimes.  The indictment alleged that these crimes 

were committed by the accused “in that they were principals in, accessories to, ordered, 

abetted, took a consenting part in, were connected with plans and enterprises involving, and 

                                                 
94

 Id., at 60.  
95

 Id., at 152.  
96

 Id., at 163.  
97

 Id., at 155.  
98

 Id., at 153. 
99

 Id. 
100

 Id., at 163.  
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were members of organizations or groups connected with atrocities and offenses….”
101

  The 

accused could have been found guilty through ordering, or aiding and abetting, etc.  Since the 

Judgement fails to clarify which form of liability the Court used, one is left to infer the form 

of liability used. 

 

It appears that the Court did not apply JCE III type liability, since it acquitted the Lebensborn 

defendants, finding that Lebensborn “did everything in its power to adequately provide for the 

children … placed in its care.”
102

  Had the Lebensborn defendants been tried under JCE III, 

once it was established that they agreed with the overall criminal objectives to inter alia take 

away infants from foreigners, they would have been responsible for all foreseeable crimes 

committed by any persons in furtherance of those objectives, including those in the other 

three organizations. 

  

                                                 
101

 United States v. Greifelt et al., Case No. 8, Military Tribunal I, 20 October 1947 – 10 March 1948, in TRIALS 

OF WAR CRIMINALS BEFORE THE NUERNBERG TRIBUNAL UNDER CONTROL COUNCIL LAW NO. 10, NUERNBERG, 

OCTOBER 1946 – APRIL 1949, Vol. 4, 609, 617-18 (1950). 
102

 United States v. Greifelt et al., Case No. 8, Military Tribunal I, 20 October 1947 – 10 March 1948, in TRIALS 

OF WAR CRIMINALS BEFORE THE NUERNBERG TRIBUNAL UNDER CONTROL COUNCIL LAW NO. 10, NUERNBERG, 

OCTOBER 1946 – APRIL 1949, Vol. 5, 163 (1950). 
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United States v. Ohlendorf et al., Case No. 9, Military Tribunal II, October 1946 – April 

1949 (“Einsatzgruppen Case”) 

 

                                                 
103

 Initially four Einsatzgruppen were formed, each of which supervised the operation of a number of subordinate 

unites called “Einsatzkommandos” or “Sonderkommandos.” United States v. Ohlendorf et al., Case No. 9, 

Military Tribunal II, October 1946 – April 1949 in TRIALS OF WAR CRIMINALS BEFORE THE NUREMBERG 

MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10, Vol. IV, 15 (October 1946 – April 1949). 
104

 Count 1 alleges that all of the accused were principals in, accessories to, ordered, abetted, took a consenting 

part in, were connected with plans and enterprises involving, and were members of organizations of groups 

connected with, atrocities and offenses, including but not limited to persecutions on political, racial and religious 

grounds, murder, extermination, imprisonment, and other inhumane acts committed against civilian populations. 

The acts, conducts, plans, and enterprises charged with were carried out as part of a systematic program of 

genocide, aimed at the destruction of foreign nations and ethnic groups by murderous extermination. Id., at 15.  
105

 Count 2 alleges that all of the accused were principals in, accessories to, ordered, abetted, took a consenting 

part in, were connected with plans and enterprises involving, and were members of organizations or groups 

connected with, atrocities and offenses against persons and property constituting violations of the laws or 

customs of war, including but not limited to, murder and ill treatment of POWS’s and civilian populations. The 

acts and conduct of the defendants set forth in this count were committed unlawfully, wilfully, and knowingly 

and constitute violations of international conventions. Id., at 21.  
106

 All the accused were charged with membership in organizations declared to be criminal by the International 

Military Tribunal, namely the SS, SD, and Gestapo, (Article II (1)(d) of Control Council Law No. 10). Id., at 22 

and 118. 
107

  Id., at 411.  

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Otto 

Ohlendorf 

Major General SS; 

member SD; 

Commanding officer 

Einsatzgruppe D
103

 

1. Crimes 

Against 

Humanity
104

   

2. War 

Crimes
105

 

3. Membership 

in Criminal 

Organization
106

 

Guilty on 1 – 2 – 

3  

Death by 

hanging 

Heinz Jost Brigadier General SS; 

member SD; 

Commanding officer 

Einsatzgruppe A 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Imprisonment 

for life 

Erich 

Naumann 

Brigadier General SS; 

member SD; 

Commanding Officer 

Einsatzgruppe B 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Otto Rasch Brigadier General SS; 

member SD; member 

Gestapo; 

Commanding Officer 

Einsatzgruppe C 

1 – 2 – 3 Severed from the 

case because of 

his inability to 

testify
107

 

 

Erwin Schulz Brigadier General SS; 1 – 2 – 3 Guilty on 1 – 2 – 20 years of 
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member Gestapo; 

Commanding Officer 

Einsatzkommando 5 

of Einsatzgruppe C 

 3  imprisonment 

Franz Six Brigadier General SS; 

member SD; 

Commanding Officer 

Vorkommando 

Moscow of 

Einsatzgruppe B 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

20 years of 

imprisonment 

Paul Blobel Colonel SS; member 

SD; Commanding 

Officer 

Sonderkommando 4a 

of Einsatzgruppe C 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Walter 

Blume 

Colonel SS; member 

SD; Commanding 

Officer 

Sonderkommando 7a 

of Einsatzgruppe B 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Martin 

Sandberger 

Colonel SS; member 

SD; Commanding 

Officer 

Einsatzkommando 1a 

of Einsatzgruppe A 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Willy Seibert Colonel SS; member 

SD; Deputy Chief 

Einsatzgruppe D 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Eugen 

Steimle 

Colonel SS; member 

SD; Commanding 

Officer 

Sonderkommando 

7a/4a of 

Einsatzgruppe B/C 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Ernst 

Biberstein 

Lt. Colonel SS; 

member SD; 

Commanding officer 

Einsatzkommando 6 

of Einsatzgruppe C 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Werner 

Braune 

Lt. Colonel SS; 

member SD; member 

Gestapo; 

Commanding Officer 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 
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Sonderkommando 11b 

of Einsatzgruppe D 

Walter 

Haensch 

Lt. Colonel SS; 

member SD; 

Commanding Officer 

Sonderkommando 4b 

of Einsatzgruppe C 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Gustav 

Nosske 

Lt. Colonel SS; 

member Gestapo; 

Commanding Officer 

Einsatzkommando 12 

of Einsatzgruppe D 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Imprisonment 

for life 

Adolf Ott Lt. Colonel SS; 

member SD; 

Commanding Officer 

Sonderkommando 7b 

of Einsatzgruppe B 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Eduard 

Strauch 

Lt. Colonel SS; 

member SD; 

Commanding Officer 

Einsatzkommando 2 

of Einsatzgruppe A 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Emil 

Haussmann 

Major SS; member 

SD; Officer of 

Einsatzkommando 12 

of Einsatzgruppe D 

1 – 2 – 3 Committed 

suicide before the 

final Judgement 

 

Waldemar 

Klingelhoefer 

Major SS; member 

SD; member 

Sonderkommando 7b 

of Einsatzgruppe B; 

Commanding Officer 

of Vorkommando 

Moscow 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

Death by 

hanging 

Lothar 

Fendler 

Major SS; member 

SD; Deputy Chief 

Sonderkommando 4b 

of Einsatzgruppe C 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

10 years of 

imprisonment 

Waldemar 

von 

Radetzky 

Major SS; member 

SD; Deputy Chief 

Sonderkommando 4a 

of Einsatzgruppe D 

1 – 2 – 3 Guilty on 1 – 2 – 

3  

20 years of 

imprisonment 

Felix Ruehl Captain SS; member 

Gestapo; officer 

1 – 2 – 3 Not guilty on 1 – 

2  

10 years of 

imprisonment 
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FACTS: 

Special groups called “Einsatzgruppen” were formed from the personnel of the SS, SD, 

Gestapo, and other police units. The purpose of these groups was to, under the guise of 

ensuring political security in the conquered territories, “liquidate ruthlessly all opposition to 

National Socialism – not only the opposition of the present, but that of the past and future as 

well. Whole categories of people were to be killed without truce, without investigation, 

without pity, tears, or remorse.”
108

 

 

PROSECUTION ARGUMENTS: 

According to the prosecution, each of the accused held a position of responsibility or 

command in an extermination unit and their own reports show that the slaughter they 

committed was not dictated by military necessity, but by the Nazi theory of the master race.
109

 

The deeds of the accused were the methodical execution of long-range plans.
110

 

 

The prosecution argued that the accused, as military commanders, were bound by laws well 

known to all who wear the soldier’s uniform. These laws impose on the commanders to 

prevent, within his power, crimes by these in his control.
111

 The ranks and position of these 

defendants carried with it the power and duty to control their subordinates. This power, 

coupled with the knowledge of intended crime and the subsequent commission of crime 

during their time of command imposes clear criminal responsibility.
112

  

 

                                                 
108

 Id., at 414-15. 
109

 Id., at 30.  
110

 Id.  
111

 Id., at 52.  
112

 Id.  

Sonderkommando 10b 

of Einsatzgruppe D 

Guilty on 3 

Heinz 

Hermann 

Schubert 

1
st
 Lieutenant SS; 

member SD; Officer 

Einsatzgruppe D 

1 – 2 – 3 Guilty on 1 – 2 – 

3 

Death by 

hanging 

Mathias Graf 2
nd

 Lieutenant SS; 

member of SD; 

Officer 

Einsatzkommando 6 

of Einsatzgruppe C 

1 – 2 – 3 Not guilty on 1 – 

2  

Guilty on 3 

Time served 
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The fact that any person acted on the order of his government or a superior does not free him 

from responsibility but may be considered in mitigation.
113

 However, the very idea that the 

defendants did not know of both the order and of the execution is ridiculous.
114

 

 

Also, the “lack of direct participation” cannot be an obstacle for liability: “neither under 

Control Council Law No. 10, nor under any known system of criminal law is guilt for murder 

confined to the man who pulls the trigger or buries the corpse.”
115

 

 

Moreover, the accused are men of education, who were in full possession of their faculties 

and who fully understood the grave and sinister significance of the program they embarked 

upon. They were part of the hard core of the SS and were chosen for this terrible assignment 

because they were thought to be men of sufficient ruthlessness to carry them out.
116

 

 

DECISION: 

The Court found all accused except Felix Ruehl and Mathias Graf guilty on counts one and 

two (crimes against humanity and war crimes). 

 

With respect to count three (membership of a criminal organization), the Court found that all 

the accused were a member of a criminal organization under the conditions defined in the 

Judgement of the International Military Tribunal. 

 

RATIONALE: 

The Court stated that the accused were not simply accused of planning or directing the 

killings; rather, they were in the field actively superintending, controlling, directing and 

taking an active part in the crimes.
117

 

 

ANALYSIS: 

The Judgement does not articulate the form of liability through which the accused were found 

guilty of crimes against humanity and war crimes.  The indictment alleged that these crimes 

                                                 
113

 Id., at 53.  
114

 Id., at 370-71. 
115

 Id., at 371-72. 
116

 Id., at 377.  
117

 Id., at 412.  
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were committed by the accused “in that they were principals in, accessories to, ordered, 

abetted, took a consenting part in, were connected with plans and enterprises involving, and 

were members of organizations or groups connected with atrocities and offenses….”
118

  The 

accused could have been found guilty through ordering, or aiding and abetting, etc.  Since the 

Judgement fails to clarify which form of liability the Court used, one is left to infer the form 

of liability used. 

 

It appears that JCE III type liability was not applied, because the Judgement states that the 

Prosecution had alleged that “the defendants are not simply accused of planning or directing 

wholesale killings through channels. They are not charged with sitting in an office hundreds 

and thousands of miles away from the slaughter. It is asserted with particularity that these 

men were in the field actively superintending, controlling, directing, and taking an active part 

in the bloody harvest.”
119

  The Court appears to have accepted these assertions by the 

Prosecution, which indicate that the crimes were not merely foreseeable, but were intended by 

and carried out by the accused.  

 

The Court most likely held the accused liable on the basis of command responsibility. The 

prosecution argued that as military commanders, the accused were bound by well-known 

laws, which impose on him who takes command the duty to prevent, within his power, crimes 

by these in his control.
120

 With regard to the Accused Fendler, the Court found that he knew 

that executions were taking place, but did nothing about it. “As the second highest ranking 

officer in the Kommando, his views could have been heard in complaint or protest…, but he 

chose to let the injustice go uncorrected.”
121

 With regard to the Accused Ruehl, the Court 

stated that: “Although it is evident that Ruehl had knowledge of some of the illegal operations 

of Sonderkommando 10b, it has not been established beyond a reasonable doubt that he was 

in a position to control, prevent, or modify the severity of its program.”
122

 Also, during his 

period with the Einsatz organization, he took no part in executive operations nor did his low 

rank place him automatically into a position where his lack of objection in any way 

contributed to the success of any executive operation.”
123

 Consequently, the Court did not 

                                                 
118

 Id., at 15, 21. 
119

 Id., at 412. 
120

 Id., at 52. 
121

 Id., at 572.  
122

 Id., at 580.  
123

 Id., at 581.  
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find him guilty on counts one and two.  

 

The Accused Graf was also found not guilty on counts one and two. The Court stated that:  

 

In view of Graf’s noncommissioned officer’s status in an organization where rank 

was of vital importance, it is not to be assumed that the commander of the 

organization would take Graf into his confidence in planning an operation. As a 

noncommissioned officer  he would not participate in officers’ conferences. Since 

there is no  evidence in the record that Graf was at any time in a position to  protest 

against the illegal actions of others, he cannot be found  guilty as an accessory under 

counts one and two of the indictment.  Since there is no proof that he personally 

participated in any of the executions or their planning, he may not be held as a 

principal.
124

   

 

This indicates that a form of JCE III type liability was not applied.  The Court did not consider 

whether Graf shared a common plan with the other accused or what crimes this common plan 

might have envisaged.  The Court considered only Graf’s rank and ability to protest the illegal 

actions of others. 

  

                                                 
124

 Id., at 585. 
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United States v. Pohl et al., Case No. 4, Military Tribunal II, 13 January 1947 – 11 May 

1949  

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Oswald Pohl Obergruppenführer in 

the SS and General of 

the Waffen SS 

(Lieutenant General); 

Chief of the SS 

Economic and 

Administrative Main 

Department (SS 

Wirtschafts und 

Verwaltungshauptamt, 

commonly known as 

“WVHA”) and Chief 

of Division W of the 

WVHA  

1. (stricken 

from 

Indictment)
125

 

2. War crimes 

3. Crimes 

against 

humanity 

4. 

Membership 

in criminal 

organization 

Guilty on 2 – 3 – 

4  

Death by 

hanging 

August Frank Obergruppenführer in 

the SS and General of 

the Waffen SS 

(Lieutenant General); 

Deputy Chief of the 

WVHA and Chief of 

Division A of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Life 

imprisonment 

Georg 

Loerner 

Gruppenführer in the 

SS and 

Generalleutnant of the 

Waffen SS (Major 

General); Deputy 

Chief of the WVHA, 

Chief of Division B of 

the WVHA, and 

Deputy Chief of 

Division W of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Death by 

hanging, 

reduced to life 

imprisonment 

                                                 
125

 Count one was disregarded by the Tribunal: “Inasmuch as the offenses charged in the unstricken part of count 

one are repeated in substance in counts two and three, the entire first count may for purposes of this judgment be 

disregarded without detracting from the contents of the indictment as a whole.” United States v. Pohl et al., Case 

No. 4, Military Tribunal II, 13 January 1947 – 11 May 1949 in TRIALS OF WAR CRIMINALS BEFORE THE 

NUERNBERG TRIBUNAL UNDER CONTROL COUNCIL LAW NO. 10, NUERNBERG, Vol. 5, 193, 961 (1950). 
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Heinz Karl 

Fanslau 

Brigadeführer in the 

SS and General-major 

of the Waffen SS 

(Brigadier General); 

Chief of Division A of 

the WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

25 years of 

imprisonment, 

reduced to 20 

years 

Hans Loerner SS Oberführer (Senior 

Colonel) and Chief of 

Office I of Division A 

of the WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

10 years of 

imprisonment 

Josef Vogt SS Standartenführer 

(Colonel) and Chief of 

Office IV of Division 

A of the WVHA  

2 – 3 – 4  Acquitted  

Erwin 

Tschentscher 

SS Standartenführer 

(Colonel); Deputy 

Chief of Division B 

and Chief of Office I 

of Division B of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

10 years of 

imprisonment 

Rudolf 

Scheide 

SS Standartenführer 

(Colonel) and Chief of 

Office V of Division B 

of the WVHA  

2 – 3 – 4  Acquitted  

Max Kiefer  SS 

Obersturmbannführer 

(Lieutenant Colonel) 

and Chief of Office II 

of Division C of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Life 

imprisonment, 

reduced to 20 

years 

Franz 

Eirenschmalz 

SS Standartenführer 

(Colonel) and Chief of 

Office VI of Division 

C of the WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Death by 

hanging 

Karl Sommer SS Sturmbannführer 

(Major) and Deputy 

Chief of Office II of 

Division D of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Death by 

hanging 

Hermann 

Pook 

Obersturmbannführer 

(Lieutenant Colonel) 

of the Waffen SS and 

Chief dentist of the 

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

10 years of 

imprisonment 
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WVHA, of Office Ill, 

Division D  

Hans Hohberg Amtschef Stab 

(executive officer) of 

Division W of the 

WVHA  

2 – 3 Guilty on 2 – 3 

 

10 years of 

imprisonment 

Hans Baier SS Oberführer (Senior 

Colonel) and 

Amtschef Stab 

(executive officer) of 

Division W of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

10 years of 

imprisonment 

Leo Volk SS Hauptsturmführer 

(Captain), personal 

adviser on Pohl’s staff, 

and head of legal 

section in the 

executive office of 

Division W of the 

WVHA 

2 – 3 – 4  Guilty on 2 – 3 

Not guilty on 4 

10 years of 

imprisonment 

Karl 

Mummenthey 

SS 

Obersturmbannführer 

(Lieutenant Colonel) 

and Chief of Office I 

of Division W of the 

WVHA  

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

Life 

imprisonment  

Hans 

Bobermin 

SS 

Obersturmbannführer 

(Lieutenant Colonel) 

and chief of Office II 

of Division W of the 

WVHA 

2 – 3 – 4  

 

Guilty on 2 – 3 – 

4  

20 years of 

imprisonment, 

reduced to 15 

years 

Horst Klein SS 

Obersturmbannfuührer 

(Lieutenant Colonel) 

and chief of Office 

VIII of Division W of 

the WVHA  

2 – 3 – 4  

  

Acquitted  

 

FACTS: 

Pohl and 17 other employees of the WVHA, the Economic and Administrative Department of 

the SS that ran the concentration and extermination camps, were tried inter alia for war 
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crimes and crimes against humanity.
126

  It was the WVHA, according to the Prosecution, 

“who procured the material, money, and slaves to support the SS state.”
127

  The crimes at 

issue included the systematic atrocities that occurred in the concentration camps, the use of 

slave labor under inhumane conditions, extermination of Jews, medical experimentation on 

camp inmates, destruction of the Warsaw ghetto, and confiscation of property.
128

 

 

One of the accused, Hans Hohberg, was an auditor employed by the WVHA. He was neither a 

member of the National Socialist Party nor the SS but he worked for the SS enterprises and 

knew they used concentration camp labor because he visited many of the camps.
129

 

 

Another accused, Hans Baier, was found to have taken “a consenting and active part in the 

exploitation of slave labour.”
130

 He was aware that the prisoners were unpaid for their labor 

and worked long hours.
131

 

 

PROSECUTION ARGUMENTS: 

“The prosecution has charged in the first three counts of the indictment that all of the 

defendants are responsible for the crimes alleged therein. This charge is based not only on the 

theory of conspiracy or participation in a common plan, but also on well-recognized 

principles of criminal liability. One need not be the trigger man to be guilty of murder. The 

criteria of criminality are clearly stated in Control Council Law No. 10, Article II, section 2. 

Any person is deemed to have committed a crime, if he was (a) a principal or (b) was 

connected with plans or enterprises involving its commission or (c) was a member of any 

organization or group connected with the commission of any such crime.”
132

 

 

DECISION: 

After disregarding the first count,
133

 the Tribunal found Hohberg guilty under counts two and 

three
134

 and found Baier guilty under counts two, three, and four.
135

 Both were sentenced to 

                                                 
126

 Id., at 200-08. 
127

 Id., at 212. 
128

 Id. 
129

 Id., at 1040-42. 
130

 Id., at 1047. 
131

 Id., at 1043-47. 
132

 Id., at 260. 
133

 Id., at 961-62. 
134

 Id., at 1042. 
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ten years of imprisonment.
136

 

 

RATIONALE: 

The Court found that Hohberg’s role went “far beyond” that of a simple auditor and that he 

was in charge of coordinating and directing at the top level.  The Court further found that he 

was “definitely associated with concentration camps.”
137

  It found that Hohberg knew the 

WVHA used concentration camp labor and knew how the inmates were treated.  He visited 

many of the concentration camps.  Although Hohberg claimed he left the WVHA because of 

his disapproval with its activities, the Court found that he continued to work for Pohl and to 

be involved in SS economic matters.  It further found that while working for the SS, “it is not 

apparent that he did anything to slow up the juggernaut of oppression over concentration 

camp inmates.”
138

 

 

The Court found that Baier knew about the concentration camps and was “as much involved 

as Hohberg in crimes against humanity arising out of his activities….”
139

  It found that Baier 

was aware that the prisoners were unpaid for their labor and that they worked long hours.  It 

stated: “That one as close as Baier to concentration camp activities could not know the real 

state of affairs is simply incredible unless it can be shown that Baier is mentally deficient.”
140

   

 

ANALYSIS: 

The Judgement does not articulate the form of liability through which the accused were found 

guilty of crimes against humanity and war crimes.  The indictment alleged that these crimes 

were committed by the accused “in that they were principals in, accessories to, ordered, 

abetted, took a consenting part in, and were connected with plans and enterprises involving 

the commission of atrocities and offenses…”
141

 The accused could have been found guilty 

through ordering, or aiding and abetting, etc.  Since the Judgement fails to clarify which form 

of liability the Court used, one is left to infer the form of liability used.  

                                                                                                                                                         
135

 Id., at 1047. 
136

 Id., at 1063. 
137

 Id., at 1040.   
138

 Id., at 1042. 
139

 TRIALS OF WAR CRIMINAL BEFORE THE NUREMBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW 

NO. 10, VOL. V, at1042 (1950). 
140

 Id., at 1045. 
141

 Id., at 202, 207. 
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III. BRITISH MILITARY COURTS 

 

Heyer et al., Case No. 8, British Military Court for the Trial of War Criminals, Essen, 18 

– 19 and 21 – 22 December 1945 (“Essen Lynching Case”) 

NB: The Defence only has access to a summary and some transcripts from this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Hauptmann 

Erich Heyer 

Captain in 

the German 

army 

Committing a war 

crime in that he was 

concerned in the killing 

of three prisoners of 

war 

Guilty Death 

Peter Koenen Private in the 

German 

army 

Committing a war 

crime in that he was 

concerned in the killing 

of three prisoners of 

war 

Guilty 5 years of 

imprisonment 

Johann 

Braschoss 

Civilian, 

inhabitant of 

Essen 

Committing a war 

crime in that he was 

concerned in the killing 

of three prisoners of 

war 

Guilty Death 

Karl Kaufer Civilian, 

inhabitant of 

Essen 

Committing a war 

crime in that he was 

concerned in the killing 

of three prisoners of 

war 

Guilty Life 

imprisonment 

Hugo 

Boddenberg 

Civilian, 

inhabitant of 

Essen 

Committing a war 

crime in that he was 

concerned in the killing 

of three prisoners of 

war 

Guilty 10 years of 

imprisonment 

Two other 

civilians 

Inhabitants 

of Essen 

Committing a war 

crime in that they were 

concerned in the killing 

of three prisoners of 

war 

Acquitted  
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FACTS: 

A captain in the German Army, Erich Heyer, gave instructions that three captured British 

airmen were to be taken to a Luftwaffe unit for interrogation on 13 December 1944. He 

ordered the escort not to interfere if civilians should molest the prisoners, while also saying 

that they ought to be shot, or would be shot. Peter Koenen, a private, was a member of this 

escort.
142

 

 

The prisoners of war were marched through one of the main streets of Essen; the crowd grew 

bigger, started hitting them and throwing sticks and stones at them. One of the airmen was 

fired at by a German corporal
143

 who aimed at his head. When the prisoners reached the 

bridge, they were eventually thrown over a parapet. One of the airmen was killed by the fall, 

while the others were killed by shots from the bridge and by members of the crowd who beat 

and kicked them to death.
144

 

 

PROSECUTION ARGUMENTS: 

According to the Prosecutor, “every person who, following the incitement to the crowd to 

murder these men, voluntarily took aggressive action against any one of these three airmen is 

guilty in that he is concerned in the killing.”
145

  Thus, seven persons (two soldiers and five 

civilians) were charged with committing a war crime in that they were “concerned in the 

killing” of the three prisoners of war.
146

  

 

DECISION:  

Captain Heyer, Private Koenen, and three of the accused civilians were found guilty and 

sentenced from five years of imprisonment to the death penalty. The two other civilians were 

acquitted.
147

  

 

                                                 
142

 Trial of Heyer et al., Case No. 8, British Military Court for the Trial of War Criminals, Essen, 18 – 19 and 21 

– 22 December 1945, Case Summary, in LAW REPORTS OF TRIALS OF WAR CRIMINALS – SELECTED AND 

PREPARED BY THE UNITED NATIONS WAR CRIMES COMMISSION, Vol. I, 88-92 (1947) (“Essen Lynching Case 

Summary”), at 88-90. 
143

 This corporal could not be found and was not tried. 
144

 See Essen Lynching Case Summary, at 88-90. 
145

 See Trial of Heyer et al., Case No. 8, British Military Court for the Trial of War Criminals, Essen, 18 – 19 

and 21 – 22 December 1945, Transcript, in PUBLIC RECORD OFFICE, London, WO 235/58, 65-68, at 66, para. 2. 
146

 See Essen Lynching Case Summary, at 88-90. 
147

 Id., at 90-91. 
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There was no Judge Advocate appointed and no summing up in open Court.
148

 

 

RATIONALE:  

The case summary does not explain the Court’s rationale.  

 

ANALYSIS: 

The Court provided no reasons for the judgement, meaning that one must speculate as to the 

basis for the convictions. Contrary to what the Tadić Appeals Judgement stated, the accused 

were not found guilty of “murder” but were found to be “concerned in the killing.”
149

 This is 

an important nuance. It is a broad conviction, which allowed various degrees of involvement. 

The decision summary makes several references to incitement, instigation, and ordering.
150

 To 

be “concerned in” could be equated to forms of liability such as incitement, instigation, or 

ordering, rather than JCE III type liability. 

  

                                                 
148

 Id., at 91. 
149

 Tadić Appeals Judgement, paras. 208-09. 
150

 See Essen Lynching Case Summary, at 89-90. 
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Renoth et al., Case No. 68, Judgement, British Military Court for the Trial of War 

Criminals, Elten, 8 – 10 January 1949  

NB: The Defence only has access to a summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Hans Renoth A policeman 

who shot the 

pilot 

War crime in that he 

was “concerned in 

the killing” 

Guilty Death by 

hanging 

Hans Pelgrim A policeman War crime in that he 

was “concerned in 

the killing” 

Guilty 15 years of 

imprisonment 

Friedrich 

Wilhelm 

Grabowski 

Customs 

official 

War crime in that he 

was “concerned in 

the killing” 

Guilty 10 years of 

imprisonment 

Paul Herman 

Nieke 

Customs 

official 

War crime in that he 

was “concerned in 

the killing” 

Guilty 10 years of 

imprisonment 

 

FACTS: 

A British pilot crashed on German soil and was arrested by Renoth, a policeman. He was then 

attacked and beaten with fists and rifles by a number of people including the other three 

accused. Renoth shot and killed the pilot.
151

 

 

PROSECUTION ARGUMENTS: 

According to the “Notes on the Case,” the Prosecution asserted that there was a common 

design shared by all four accused to commit a war crime, that the accused were aware of this 

common design, and that they acted in furtherance of it.
152

  

 

DECISION: 

All the accused were found guilty to be “concerned in the killing”. Renoth was sentenced to 

death by hanging, and Pelgrim, Grabowski, and Nieke to imprisonment for 15, 10, and 10 

years respectively.  

RATIONALE: 

                                                 
151

 See Trial of Renoth et al., Case No. 68, Judgement, British Military Court for the Trial of War Criminals, 

Elten, 8 – 10 January 1949. See summary in LAW REPORTS OF TRIALS OF WAR CRIMINALS – SELECTED AND 

PREPARED BY THE UNITED NATIONS WAR CRIMES COMMISSION, Vol. XI, 76 (1949), at 76. 
152

 Id.  
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The case summary does not explain the Court’s rationale.  

 

ANALYSIS: 

The Court provided no reasons for the judgement, meaning that one must speculate as to the 

basis for the convictions.  As stated in the “Notes on the Case,” “It is impossible to say 

conclusively whether the court found that the three accused took an active part in the beating 

or whether they were liable under the doctrine set out by the Prosecutor….”
153

  

 

The three accused were found guilty of being “concerned in the killing” and not of murder. 

There is no evidence that the Court found that the three men, while beating the pilot, did not 

intend his death. It would be speculation to conclude that the death was unintentional but 

merely foreseeable. 

  

                                                 
153

 Id., at 77. 
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Sch. et al., Decisions of the Supreme Court for the British Zone, Vol. II, Judgement, 20 

April 1949  

NB: Defence only had access to a summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

von. T SS Sturmführer - - - 

Sch. Member of the 

NSKK
154

 

Crimes against 

Humanity
155

 

Guilty ? 

Accused I Police Official - - - 

2 SS men SS Officials - - - 

 

FACTS: 

The Accused Sch. was the leader of policemen who entered the victim N.’s home without any 

indication that N. was involved in a crime and without other justification. N was taken from 

his home to the police station, and then Sch. took him under coercion from the police station 

to a burning synagogue.
156

 Here N. was accused of arson.
157

 In this synagogue he was insulted 

and mistreated. Sch. then took N. from the synagogue back to the police station.
158

 On their 

way back, N. was shot in the back. While lying on the ground, a crowd of people gathered 

around him and began kicking him. Sch. was present during these events, but there was no 

evidence that he was involved in the kicking or shooting.  After this, N. was taken into 

custody of the police and further mistreated. After four days, N. died of the bullet wound.
159

 

 

PROSECUTION ARGUMENTS: 

The case summary does not set out the prosecution arguments.  

 

 

 

                                                 
154

 The case does not explicitly say that Sch. was a member of the NSKK, but it is mentioned that he was 

wearing a NSKK uniform. See Sch. et al, DECISIONS OF THE SUPREME COURT FOR THE BRITISH ZONE, DECISIONS 

IN CRIMINAL CASES, Vol. II (Berlin, 1950), at ERN 01041020. 
155

 Sch. was accused of crimes against humanity, under Control Council Law No. 10, Article II (1)(c), which 

states: “Each of the following acts is recognized as a crime: (c) Crimes against Humanity. Atrocities and 

offenses, including but not limited to murder, extermination, enslavement, deportation, imprisonment, torture, 

rape, or other inhumane acts committed against any civilian population, or persecutions on political, racial or 

religious grounds whether or not in violation of the domestic laws of the country where perpetrated.” Id. 
156

 Id. 
157

 Id., at ERN 01041021. 
158

 Id., at ERN 01041020. 
159

 Id. 



002/19-09-2007-ECCC/SC 

CASE 003 DEFENCE BRIEF ON APPLICABILITY OF JCE III - ANNEX Page 45 of 60 

DECISION: 

The Supreme Court found that the Jury Court erred by finding that Sch.’s mere presence 

during N.’s mistreatment made him liable.  The Supreme Court stated that the District Court 

would have to rule in greater detail on Sch.’s awareness of what would happen to N.
160

 

RATIONALE: 

The Supreme Court stated: 

If it should be found that the Accused was aware or even reckoned with the 

possibility that he would be responsible for N.’s terrible fate when he took him [to 

the synagogue], he would bear criminal responsibility, with regard to crimes against 

humanity, for everything that happened to N. at the burning synagogue, for all the 

insults, mistreatment and threats he suffered. The conduct of the Accused while N. 

lay on the street, helpless and morally [sic] wounded, and while was being brutally 

beaten by a savage crowd, must also be regarded not only as an infringement of 

German law but as a contribution to a crime against humanity. This is indeed the 

case because the Jury Court found him guilty, without reservations, not only of 

failing to act /properly/ but also of actively committing the deed, and this finding 

would apply even if active participation in the crime had not been established.
161

 

 

ANALYSIS: 

A reasoned judgement by the Jury Court is unavailable, making it impossible to know what 

form of liability was used to find Sch. guilty of crimes against humanity.  It appears that a 

form of strict liability was used, since the Supreme Court criticized the Jury Court for 

focusing only on Sch.’s mere presence at the scene of the crime.  The Supreme Court did not 

consider whether there was any common plan to commit crimes.  It appears to instead 

advocate for a form of liability by omission.  It stated that since N. was in Sch.’s power, Sch. 

had a legal obligation to protect him:  

The Accused was to take N. to the police station. The latter was thus completely 

and actually in his power. As a result, the Accused had the legal obligation to stop 

and prevent any attack against the individual in his protective custody. This 

obligation did not presuppose any order under civil or public law. It is based rather 

on the actual relationship created between the Accused and N., a relationship in 

which the Accused took part…. If the Accused Sch., nonetheless, did have an· 

obligation to prevent the mistreatment of the individual in his protective custody, 

then the mere failure to do so, contrary to his obligations, would constitute a cause 

for the result, if he had been able to act;· and a sufficient contribution to a crime 

against humanity would have to be seen in his failure to act….
162

  

                                                 
160

 Id., at ERN 01041021. 
161

 Id. 
162

 Id. 
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Tashiro Toranosuke et al., Case No. W0235/905, Judgement, Hong Kong Military Court 

for the Trial of War Criminals No. 5, 14 October 1946  

NB: The Defence only has access to a Review Judgement summary and the transcripts of this 

case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Tashiro 

Toranosuke 

Army Medical 

Sergeant of the 

Imperial 

Japanese Army 

War 

crimes
163

  

Guilty, except for the 

words, “contributing to 

the deaths of many of 

them” 

8 years of 

imprisonment 

Ueno Mitsuo Army Medical 

Corporal of the 

Imperial 

Japanese Army 

War crimes Guilty, except for the 

words, “contributing to 

the deaths of many of 

them” 

2 years of 

imprisonment 

Kuribayashi 

Shigeru 

Army Medical 

Corporal of the 

Imperial 

Japanese Army 

War crimes Guilty, except for the 

words, “contributing to 

the deaths of many of 

them” 

2 years of 

imprisonment 

 

FACTS: 

The three accused formed the Japanese medical squad at No. 1 POW Camp, Kinkaseki.
164

 

The purpose of the camp was to provide workers for a copper mine.
165

 

 

The prosecutor produced various affidavits and called two witnesses, who were interned in 

the camp, to show that not only was the work in the mine extremely arduous and the working 

conditions very unhealthy, but also that the accused were directly responsible for dispatching 

POWs to work in the mine who were unfit and suffering from various diseases.
166

 The 

accused took turns to conduct the daily sick parade and decide whether a POW was fit to 

work in the mine. All three neglected the sick POWs. There was also considerable evidence 

that Toranosuke frequently beat and ill-treated POWs and the other two were largely under 

the influence of Toranosuke and did not appear to have been identified to the same extent in 

                                                 
163

 The accused were alleged to have violated the laws and usages of war through being concerned in the 

inhumane treatment of POWs in their custody and thereby causing physical suffering to the POWs and 

contributing to the deaths of many of them. Tashiro Toranosuke et al., Case No. W0235/905, Review Judgment, 

Hong Kong Military Court for the Trial of War Criminals No. 5, 14 October 1946, at 00005.  
164

 Id., para 2, at 00009. 
165

 Id., para 3. 
166

 Id. 
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positive acts or brutality towards the POWs.
167

  

 

PROSECUTION ARGUMENTS: 

The case summary does not set out the prosecution arguments.  

 

DECISION: 

The Court found all three accused guilty, but it differentiated between their degree of 

responsibility and the extent of inhumane treatment attributable to each.
168

 It found that the 

findings were legally supported by the evidence.
169

 

 

RATIONALE: 

A reasoned judgement is unavailable.  The Review Judgement does not explain the Court’s 

reasoning. It does note, however, that according to the Court, the prosecution failed to 

produce satisfactory evidence of a sufficient number of specific instances of negligent or 

brutal ill treatment, such as could reasonably be held to have contributed to “the deaths of 

many” POWs, as stated in the charges.
170

 As a consequence, the accused were found guilty on 

the imposed charges, except for the words “contributing to the deaths of many of them.”  

 

ANALYSIS: 

The Court provided no reasons for the judgement, meaning that one must speculate as to the 

basis for the convictions. It does not appear that a form of liability similar to JCE III was 

applied.  The Court relied on evidence that showed that the three accused directly perpetrated 

the ill treatment of prisoners, as they were directly responsible for dispatching POWs who 

were unfit and suffering from various diseases to work in the mine, and thus neglected the 

sick POWs.  The accused were found to be “concerned in” the ill treatment.  To be 

“concerned in” could be equated to various forms of liability such as committing, ordering, 

instigating, etc., rather than JCE III type liability. 

                                                 
167

 Id. 
168

 Id., para. 6, at 00010. 
169

 Id., para. 7.  
170

 Id. 
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IV. DUTCH COURT 

 

The Queen v. Shoichi Ikeda, Case No. 72A/1947, The Temporary Court Martial in 

Batavia, 30 March 1948  

NB: The Defence only has access to a translated summary of this case. 

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Shoichi 

Ikeda
171

 

Lieutenant-Colonel in 

the Japanese army and 

Heitan officer
172

 

War 

Crimes
173

 

Guilty 15 years of 

imprisonment 

 

FACTS: 

The Accused Ikeda was working at the Military Training School for officers and held the rank 

of Lieutenant Colonel. Ikeda was the overall leader of the tactical training for cadets and the 

direct subordinate to the Commander of the School, the Major General.
174

 

 

Ikeda was alleged to have, contrary to the laws and customs of war, allowed civilians and 

soldiers who were subordinate to him to take a group of about 35 women who had already 

been interned by the Japanese occupation authorities in camps, to several brothels and force 

them into prostitution and to be raped, while he knew or ought reasonably to have suspected 

that these war crimes were being committed or would be committed. These rapes, abduction 

for enforced prostitution, enforced prostitution, and ill treatment caused severe mental and 

physical suffering to all, or at least many, of the said women and girls.
175

 

 

It appears that Ikeda was part of a discussion with other officers about the undesirable 

circumstances in the brothels and the need to recruit more women.  Ikeda was present when a 

proposal was made to recruit women from internment camps. Ikeda stated that the idea was to 

                                                 
171

 The name is redacted in the summary judgement; however a footnote in the summary states that the 

Accused’s name is understood to be Shoichi Ikeda. Queen v. Shoichi Ikeda, No. 72A/1947, Temporary Court 

Martial in Batavia, 30 March 1948 (pages cited are from the English summary judgement), at 1, note 2. 
172

 Heitan units in the Japanese army were in line of communications: rear service and administrative units. Id., 

at 1, note 3. 
173

 Violating the laws and customs of war through allowing civilians and soldiers who were subordinate to him 

to take a group of about 35 women who had already been interned by the Japanese occupation authorities in 

camps, to several brothels and force them into prostitution and to be raped, while he knew or ought reasonably to 

have suspected that these war crimes were being committed or would be committed. Id., at 1. 
174

 Id., at 4. 
175

 Id., at 1. 
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get the women’s consent. Ikeda then left the area, and later upon his return heard that the plan 

had been carried out.  He never heard any rumors of violence against the women or that they 

were in the brothels without their consent. When an order to close the brothels arrived two 

weeks after he returned, he started an investigation and requested the relevant documents.
176

 

Ikeda did not find any written approval from the Headquarters, but did find written consent 

forms from the women. These did not contain any description of the type of work to which 

they were consenting.
177

 He reported the fact that there was no written approval to the 

General, but he did not provide him with an explanation.
178

 He admitted to have cooperated in 

setting up the “plan” and he considered himself jointly accountable, as he might have 

prevented the consequences of the “plan” if he had advised the General differently.
179

 

 

PROSECUTION ARGUMENTS: 

The Prosecutor demanded a death sentence.
180

  The Prosecutor’s arguments are not mentioned 

in the case summary. 

 

DECISION: 

The Court found Ikeda guilty of the charges and sentenced him to fifteen years 

imprisonment.
181

 

 

RATIONALE: 

Ikeda participated in forming the plan to establish brothels using women and girls from 

internment camps and upon his return learned about the existence of the brothels and 

discovered that there was no permission from headquarters and the consent forms did not say 

what type of work was consented to.  The mere recruitment of volunteers from the internment 

camps was a violation of the laws and customs of war. In his position as a senior officer, he 

should have been aware that the women and girls would be unwilling to leave their 

internment camps to work as prostitutes in Japanese brothels and that they would only be 

willing to do so as a result of deceit and/or force.
182

 By approving the plan and participating in 

                                                 
176

 Id. 
177

 Id. 
178

 Id. 
179

 Id., at 7. 
180

 Id., at 2. 
181

 Id., at 10.  
182

 Id., at 9. 
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its elaboration and failing to check after it was carried out, Ikeda must be held liable.  He 

should have anticipated and prevented the crimes committed by his co-accused. He should 

have investigated into the true situation immediately upon his return. 

 

ANALYSIS: 

The judgement summary does not refer to the form of liability alleged or applied, leaving one 

to speculate as to the form of liability through which Ikeda was found guilty.  It appears that 

command responsibility was applied, considering that the Court focused on Ikeda’s military 

position and held him liable for failing to prevent of punish the crimes carried out by others 

while he was away. The Court states that the plan to recruit brothel workers from the 

internment camps was criminal, but does not focus on whether rapes and violence would have 

been outside the plan or whether they would have been foreseeable to Ikeda. 
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V. ITALIAN COURTS 

NB: The Defence does not have access to these cases, which are unpublished and 

handwritten.  The following information comes from an English summary of the cases 

published in the Journal of International Criminal Justice. 

 

D’Ottavio et al., Case No. 270, Judgement, Italian Court of Cassation, Criminal Section 

I, 12 March 1947  

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Berardo 

d’Ottavio 

The shooter Manslaughter Guilty 12 years of 

imprisonment 

Valeri  Manslaughter Guilty 8 years of 

imprisonment 

Pia  Manslaughter Guilty 8 years of 

imprisonment 

Forti A minor Manslaughter Guilty 5 years of 

imprisonment 

 

FACTS: 

Two former Yugoslav war prisoners, who escaped from a concentration camp, had been 

roaming around Altaville, an Italian village. Next to the village fountain, four local 

individuals surrounded the two prisoners. One of them, Giovanni Vusovic, was hit by two 

gunshots fired by Berardo d’Ottavio. The four aggressors then immediately left the scene. The 

injured man was wounded on his right arm. This wound was left unattended for 48 hours and 

the man developed tetanus and septicaemia, infections which caused his death 11 days 

later.
183

 

 

PROCEDURAL HISTORY: 

The Assize Court of Teramo tried the four accused. It rejected a plea based on self defence. 

The Court also held that the accused had not intended to kill.
184

  

 

Article 116 of the Italian Criminal Code was applied to the defendants other than D’Ottavio. 

                                                 
183

 See D’Ottavio et al., Case No. 270, Judgement, Italian Court of Cassation Criminal Section I, 12 March 1947 

(handwritten). See summary in 5 J. INT’L CRIM. JUST. 232, 232 (2007). 
184

 Id., at 233-34. 
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It provides that “[w]henever the crime committed is different from that willed by one of the 

participants, also that participant answers for the crime, if the fact is a consequence of his 

action or omission. If the crime committed is more serious than that willed, the penalty is 

decreased for the participant who willed the less serious offence.”
185

 

 

The Court sentenced D’Ottavio to 12 years of imprisonment and Valeri and Pia to eight years 

of imprisonment and Forti (a minor) to five years and four months of imprisonment.  

 

The four accused appealed the sentence. Valeri, Pia, and Forti claimed inter alia that Article 

116 of the Italian Criminal Code had been misapplied: they had intended only to capture the 

prisoner; hence the crime attributable to them was only the attempt to illegally detain the 

victim. 

 

DECISION: 

The Court of Cassation dismissed the appeal and held that the Court of Assize was correct 

when it found that Valeri, Pia, and Forti participated in the crime of manslaughter committed 

by D’Ottavio. Article 116 should apply.
186

 

 

RATIONALE: 

The Court of Cassation stated that if the crime committed is other than the one willed by one 

of the participants, that participant is accountable for the crime if the criminal result is a 

consequence of his action or omission. A causation nexus must be shown between the act 

committed and willed by all the participants and the different act committed by one of the 

participants. This is an application of the principle of concurrence of interdependent causes: 

all the participants answer for a crime both when they are the direct cause of the crime and 

when they are the indirect cause, in accordance with the canon causa causae est cause causati 

(the cause of a cause is also the cause of the thing caused).
187

  

 

The nexus of objective causation lies in that all participants directly cooperated in the crime 

of attempted illegal detention of persons by surrounding and chasing two fugitive prisoners of 

war, armed with a gun, for the purpose of unlawfully capturing them. This crime was the 

                                                 
185

 Id., at 233. 
186

 Id. 
187

 Id. 
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indirect cause of the subsequent and connected event consisting of the rifle shot that 

D’Ottavio alone fired at one of the fugitives, a rifle shot that caused a wound followed by 

death.
188

 

 

The psychological causation exists in that all the participants shared the conscious will to 

engage in an attempt to unlawfully detain a person while foreseeing a possible different 

crime, as can be inferred from the use of weapons.
189

 

 

ANALYSIS: 

This decision may not serve as a basis to find that JCE III liability exists in customary 

international law. One national jurisdiction applying a form of liability similar to JCE III is 

manifestly insufficient to find that JCE III liability exists in customary international law.  

Furthermore, the form of liability applied in this case cannot be equated with JCE III. The 

three accused were found guilty because they committed one crime, which is an indirect cause 

of the subsequent and connected crime consisting of a rifle shot that caused a wound followed 

by death. This is an application of the principle of concurrence of interdependent causes. In 

contrast, to convict someone on the basis of JCE III, it must be only shown that the accused 

was a member of a common plan and contributed to the common plan, and could foresee that 

a crime not intended by the common plan could be committed. He does not have to commit 

any crime and his actions may not be an indirect cause.  

  

                                                 
188

 Id., at 234. 
189

 Id. 
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Aratano et al., Case No. 102, Judgement, Italian Court of Cassation, Criminal Section II, 

21 February 1949  

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Aratano The commander Murder ? ? 

Stevaneto  Murder ? ? 

Castellaro  Murder ? ? 

Raimondi  Murder Not guilty None 

Dell’Antonia  Murder Not guilty None 

Favretto  Murder ? ? 

 

FACTS: 

A squad of fascist brigades commanded by Aratano and made up of Stevaneto, Castellaro, 

Raimondi, Dell’Antonia and Favretto called on the house of Pietro Florian to arrest partisans 

meeting there. In the shootout that followed, Florian was killed.
190

  

 

PROCEDURAL HISTORY: 

The Special Section of the Florence Court of Assize held responsible all those who took part 

in the sweep, because Florian’s death was the consequence of their criminal action. The 

defendants were sentenced to death or imprisonment.  

 

All of them appealed the sentence to the Court of Cassation.
191

 

 

DECISION: 

The participants may not be charged with the murder, which was not willed. 

 

While the position of other appellants who must answer for other crimes must remain as it 

stands, Dell’Antonia and Raimondi may not be held guilty of voluntary murder.
192

 

 

 

 

                                                 
190

 See Aratano et al., Case No. 102, Judgement, Italian Court of Cassation, Criminal Section II, 21 February 

1949 (handwritten). See summary in 5 J. INT’L CRIM. JUST. 241, 241 (2007). 
191

 Id. 
192

 Id. 
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RATIONALE: 

To hold somebody responsible for murder committed in the course of a police sweep in which 

many persons have participated, it would be necessary to establish that in taking part in such 

operation, all participants also voluntarily intended to perpetrate murder.
193

 

 

ANALYSIS: 

In this case, it appears that the Court sought to determine whether the accused took measures 

to voluntarily participate in the charged crime rather than analyzing whether the crime was a 

foreseeable consequence of the common purpose. The Italian Court of Cassation does not 

apply JCE III type liability. 

 

  

                                                 
193

 Id., at 242. 
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Tossani, Case No. 1446, Judgement, Italian Court of Cassation, Criminal Section II, 17 

September 1946  

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Michele 

Tossani 

Passive 

participant to a 

police mop-up 

operation 

Collaborating with the 

enemy, robbery, illegal 

detention and murder 

Amnestied  

 

FACTS: 

The evening of 6 November 1943, Michele Tossani participated in a police mop-up operation 

in Budrio, during which a person was killed. Sartori, the victim, tried to avoid arrest by 

escaping through the roof and was shot and killed by a German soldier.
194

  

 

Tossani had a passive role in the operation and was not armed. 

 

PROCEDURAL HISTORY: 

The Extraordinary Court of Assize of Bologna held Tossani guilty of the crimes of 

collaborating with the enemy, robbery against Laura Trigari and others, illegal detention and 

murder. Tossani was sentenced to 20 years of imprisonment with a fine of 15,000 Italian liras.  

 

He appealed the sentence and requested that amnesty granted by the Presidential Decree of 22 

June 1946, N° 4 be applied to him.
195

 

 

DECISION: 

The Court of Cassation found that amnesty should apply. The appellant participating in the 

operation had not taken any active part in it and did not carry weapons. In addition, the killing 

was found to have been “an exceptional and unforeseen event.”
196

 

 

 

                                                 
194

 See Tossani, Case No. 1446, Judgement, Italian Court of Cassation, Criminal Section II, 17 September 1946. 

See summary at 5 J. INT’L CRIM. JUST. 230, 230 (2007). 
195

 Id., at 230-31. 
196

 Id. 
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ANALYSIS: 

It appears that the accused lacked both the requisite mens rea and degree of contribution 

(actus reus) to be held responsible.   

 

However, the accused had taken part in a mopping-up operation against civilians with 

German soldiers. A murder of a civilian might easily be foreseen and not exceptional during 

this kind of operation. Even if the Italian Court of Cassation had applied a form of 

responsibility similar to JCE III, it appears to use a strict test concerning foreseeability. 
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Mannelli et al., Case No. 914, Judgement, Italian Court of Cassation, Criminal Section I, 

20 July 1949  

 

ACCUSED ROLE CHARGES CONVICTION SENTENCE 

Mannelli The person who 

asked two executants 

to beat up the victim 

Robbery and illegal 

possession of 

weapons 

Acquitted of 

robbery 

? 

Capra One of the two 

executants 

Robbery and illegal 

possession of 

weapons 

Guilty on both ? 

De Amicis One of the two 

executants 

Robbery and illegal 

possession of 

weapons 

Guilty on both ? 

 

FACTS: 

Mannelli asked two other persons, Capra and De Amicis, to beat up to Orsi. In addition to the 

aggression of Orsi, the two also robbed the victim.
197

 

 

PROCEDURAL HISTORY: 

The lower Court convicted all of the accused and sentenced them for robbery as well as illegal 

possession of weapons. 

  

Mannelli appealed the Judgement and claimed that he was not responsible for robbery 

according to Article 116 of the Italian Criminal Code.
198

 

 

DECISION: 

The Italian Court of Cassation held that the lower Court misapplied Article 116 of the 

Criminal Code by using an incorrect view of the material causality nexus.  

 

To be a nexus of material causation between the crime intended by one of the participants and 

the distinct crime committed by another, the latter must constitute the logical and foreseeable 

consequence of the former. Thus, the appellant, Mannelli, may not be charged with the 

                                                 
197

 See Mannelli et al., Case No. 914, Judgement, Italian Court of Cassation, Criminal Section I, 20 July 1949 

(“Mannelli et al. Case”). See summary in 5 J. INT’L CRIM. JUST. 243, 243 (2007). 
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robbery against Orsi.
199

 

 

RATIONALE: 

There may exist a merely accidental link between two crimes fully independent. The occasion 

should not be confused with the cause. 

 

When in addition to a criminal conduct willed by one of the participants, another crime has 

been committed, a nexus of material causality may only arise when a second crime constitutes 

the logical and foreseeable development of the first.
200

 

 

ANALYSIS: 

First, the Court of Cassation was applying Italian criminal law, not international criminal law, 

which thus fails to establish that the doctrine can be deduced from customary international 

law.  

 

Second, the Italian Court of Cassation has a strict interpretation of the notion of “logical and 

foreseeable” crime. Thus, it draws an express distinction between the occasion and the cause. 
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 Id., at 243-44. 
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Other Italian judgements cited in the Tadić Appeals Judgement as supporting JCE III liability, 

to which the Defence does not have access: 

 

 Bonati et al., Judgement, Italian Court of Cassation, Criminal Section II, 5 July 

1946  

 Ferri, Judgement, Italian Court of Cassation, 25 July 1946
201

 

 Torrazzini, Judgement, Italian Court of Cassation, 18 August 1946  

 Palmia, Judgement, Italian Court of Cassation, 20 September 1946 

 Minapò et al., Judgement, Italian Court of Cassation, 23 October 1946  

 Peveri, Judgement, Italian Court of Cassation, 15 March 1948  

 Antonini, Judgement, Italian Court of Cassation, 29 March 1949  

 P.M. v. Minafò, Judgement, Italian Court of Cassation, 27 October 1949  

 Montagnino, Judgement, Italian Court of Cassation, 24 February 1950  

 Solesio et al., Judgement, Italian Court of Cassation, 19 April 1950  
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 The correct name seems to be “Ferri” and not “Ferrida” as mentioned in the Tadić Appeals Judgement. See 

Prosecutor v. Prlić et al., IT-04-74-T, Judgement, Separate and Partially Dissenting Opinion of Presiding Judge 

Jean-Claude Antonetti, 29 May 2013, at 150. 


