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President of the Rules and Procedure Committee 

Date: 4 Mar 2014 
 

  
CC: Agnieszka Klonowiecka-Milart , Supreme Court Judge 

Phan Theoun, Legal Officer  
Rules and Procedure Committee  

 
FROM: Chea Leang and Nicholas Koumjian 

Co-Prosecutors  
 
SUBJECT: Rule Amendment Proposals to Ensure More Efficient Investigations (Rule 55) and 

Trials (Rule 89ter)   
  

 
A. INTRODUCTION 

1. Pursuant to ECCC Internal Rule 20 (2) the Co-Prosecutors request that the Rules and Procedure 
Committee (“RPC”) consider amending  Rule 89ter of the Internal Rules, and draft a rule 
change proposal for discussion at the next Plenary Session.  

 
2. The International Co-Prosecutor further requests consideration of an amendment to Rule 55, 

concerning the conduct of investigations.  
 
3. The  proposed language for these amendments appear in Annex A to this Memorandum.  The 

aim of the two amendments is to expedite proceedings at the ECCC by reducing the scope of the 
individual criminal incidents investigated and adjudicated at trial, while ensuring that the 
remaining crimes investigated and adjudicated are representative and retain the essence of the 
criminal charges against individual suspects or accused.  

 
4. It is requested that these two proposals be put before the RPC and the Plenary of Judges as soon 

as possible as they are likely to assist in expediting all of the judicial processes currently 
underway at the ECCC.  The Co-Prosecutors note that no plenary of judges has taken place 
since September 2010. A plenary limited to these discrete proposals should be neither unduly 
time-consuming nor expensive, particularly since Rules 20(5) and 18(8) permit Judges to 
participate in the plenary discussions remotely without travel to the court.   

 
B. PURPOSE OF PROPOSED CHANGES 

5. The proposed Rule amendments will further the objectives of the ECCC. They will help to 
attain  a measure of justice for the crimes committed during the rule of Democratic Kampuchea, 
fairly, efficiently and expeditiously within the limited time and resources available to the Court.  
The proposals will allow the investigations and trials at the ECCC to concentrate on the key 
issues of whether the Suspects or Accused fall within the jurisdiction of the Court and are 
criminally responsible for the legal charges. Reducing the number of crimes sites and criminal 
incidents which the Co-Investigating Judges must investigate and which the Trial Chamber must 
adjudicate will expedite proceedings. It will remove the obligation to hear evidence of the same 
crimes occurring in multiple locations and multiple incidents that may unduly consume the time 
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and resources available and are unlikely to affect determinations on the guilt or innocence of 
legal charges nor significantly affect potential sentences.  

 
6. Under the proposed amendments, no reduction in the scope of the investigation or trial is 

possible without a determination by the relevant Judge(s) that it is in the interests of justice to 
do so.  The proposals will not prejudice any rights of Charged Persons or Accused to request 
examination of events that occur in locations excluded from the investigation or trial if it can be 
shown that these are relevant to the case. As explained below, the proposed amendments will 
not affect the rights of civil parties to continue to participate in investigations or trial or to seek 
reparations under the unique reparations scheme of the ECCC.  By streamlining and thus 
expediting the investigation and trial, the proposed amendments will only advance the interests 
of victims to see justice realized within their own lifetimes and the lifetimes of the Accused.    

 
7. The need to streamline the trial of the remaining charges in Case 02 is self-evident and critical. 

In Case 02, most of the criminal charges, including genocide, forced marriage, and the vast 
majority of the killings in the DK period, remain to be adjudicated.  Reducing the number of 
crimes sites and incidents adjudicated will greatly increase the likelihood of completing the trial 
and appeal of those charges within the lifetimes of the Accused.  

 
8. Although the Co-Prosecutors are requesting an amendment to Rule 89ter, it is our view that the 

Trial Chamber already has the authority to select representative crime sites and criminal 
incidents that support legal charges in the Closing Order and exclude remaining sites from 
consideration at trial. The Supreme Court Chamber in their Second Severance Decision 
recognized that the legal authority to make such a selection exists in many civil law systems and 
international criminal jurisprudence. However, a rule change would remove any doubt as to 
whether such power exists.   

 
9. The International Co-Prosecutor further proposes to apply the same logic to streamlining and 

expediting the completion of the investigations in Cases 03 and 04 by amending Rule 55. The 
International Co-Prosecutor’s submission in Case 04 alone contained 55 crime sites, more than 
double the number of crime sites as the Closing Order in Case 02. It is in everyone’s interests 
that these remaining investigations be completed expeditiously. The International Co-Prosecutor 
made his initial submission in Cases 03 and 04 in November 2008  and  the investigation began 
a year later. The International Co-Prosecutor’s suggested amendment to Rule 55 would allow a 
Co-Prosecutor to suggest dropping individual crime sites that he believes would not have any 
significant effect on determinations of criminal liability or potential sentences of any accused 
person. The proposed rule as amended would  leave the final determination of whether any 
crime sites or criminal incidents are excluded to the discretion of the Co-Investigating Judges 
and makes provisions to ensure the rights of civil parties and accused persons are not 
compromised by any decision to narrow the investigation.     

   
B. LEGAL JUSTIFICATION FOR THE PROPOSED CHANGES 

10. Currently the ECCC Statute and Internal Rules do not specifically address the reduction and 
withdrawal of crime sites and / or criminal incidents supporting crimes alleged in an 
Introductory Submission or Supplementary Submission, or charged in a Closing Order. 
However, practice at the international level provides legal authority for this procedure as long as 
certain conditions are met.  

 
11. At the ECCC the Trial Chamber has held that Rule 89ter, which concerns the severance of 

charges, does not allow the Chamber “to reduce or expand the crimes charged.”1  The Supreme 
Court Chamber, however, has recognized that the ECCC legal framework, more broadly, may 
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allow for charges, crime sites and criminal incidents to be withdrawn from an indictment if 
certain criteria are fulfilled.  The Supreme Court Chamber recognized that due to the 
extraordinary mandate of the ECCC, the otherwise general obligation to prosecute every 
criminal allegation in an indictment is not absolute.2  The ruling made particular reference to the 
practice at the International Criminal Tribunal for the Former Yugoslavia (ICTY).  ICTY Rules 
of Procedure and Evidence (RPE) Rule 73bis (D) authorizes the Trial Chamber to limit the 
scope of an indictment as long as the remaining charges are reasonably representative of the 
indictment.3 

 
12. At the ICTY this reduction of the indictment can be ordered throughout the judicial process 

right up until the end of the prosecution case at trial.  ICTY Rule 47 (F) provides “[a]fter the 
prosecution has issued its indictment and before its confirmation by a judge, he or she may …. 
provide an opportunity to the prosecutor to modify the indictment.”4  ICTY Rule 73bis (D) 
allows charges and crimes sites to be withdrawn by the Trial Chamber on a request from the 
Prosecutor after the indictment is confirmed and prior to the start of the trial.5  ICTY Rule 73bis 
(F)6 allows crime sites and criminal incidents (not charges) to be withdrawn by the Trial 
Chamber after the start of the trial if it is in the interests of justice.7  Other international criminal 
tribunals and courts, such as the International Criminal Tribunal for Rwanda (ICTR), 8 the 
Special Court for Sierra Leone (SCSL) 9 and the International Criminal Court (ICC),10 have 
adopted similar procedures to allow for crime sites and criminal incidents to be withdrawn from 
the time the indictment is issued, up to and during the trial.  At both the ICTR, SCSL and the 
ICC, like the ICTY, the Prosecutor can request the judge(s) seized of the case to make such an 
order. 

 
13. The practice of withdrawing charges in whole or in part after an indictment has been issued can 

also be seen in national systems operating within civil law criminal codes, subject to certain 
criteria.  In Germany, for example, after the investigation and during the trial phase a prosecutor 
can withdraw some charges, in whole or in part, as long as the remaining charges or parts of 
charges would not lead to a significantly  higher degree of guilt or punishment than those 
withdrawn.11  This exception to the general principle of mandatory prosecution12 is based on 
sections 152, 153 and 154 of the German Code of Criminal Procedure.13 Section 154(1) & 154a 
permits  the withdrawal of charges where the prosecution on the charge or part of charge to be 
withdrawn; (1) would not have a significant effect14 on the punishment the Accused would be 
expected to receive for the remaining charge or the part of charge, (2) would unduly lengthen 
proceedings and (3) would have little significant influence on the Accused in light of the 
remaining charges or parts of charges proceeded against him / her.15 

 
14. Unlike the French system, which prohibits the reduction of charges, crime sites, or criminal 

events, at the ECCC the withdrawal of crime sites or criminal incidents that support the crimes 
charged does not affect the rights of civil parties.  Under the ECCC legal system a civil party 
retains his or her  status as a civil party because the criteria for their admissibility is not based 
on any injury related to a particular crime site or criminal incident alleged in an indictment.  It 
is, however, based on any injury received as a result of the implementation of criminal policies 
against them at any crime site or from any criminal incident occurring during the period of the 
Indictment, whether specifically identified or not.  

 
15. Both the Pre-Trial and the Trial Chamber have previously adjudicated on this issue.  On 24 June 

2011, the Pre-Trial Chamber held that where “Civil Parties have suffered from the 
implementation of policies in areas other than those chosen to be investigated, they shall be 
considered for admission as Civil Parties.”16 On 22 September 2011, the Trial Chamber also 
held that “[l]imiting the scope of facts to be tried during the first trial accordingly has no impact 
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on the nature of Civil Party participation at trial.”17  Further on 26 April 2013 the Trial Chamber 
further confirmed this view, observing that “[it] has not sought to re-open admissibility 
decisions taken during the pre-trial phase and that membership of the consolidated group also 
remains unchanged following renewed severance of Case 002.”18  Therefore at the ECCC the 
rights of civil parties are not affected where certain crime sites or criminal incidents are 
removed from an Indictment.  

 
16. More broadly, this Court has accepted that in order to achieve fair and expeditious trials it is 

necessary to depart from domestic practice by the adoption of specific Internal Rules.  In doing 
so the Court has understood that such departures are necessary because of the extraordinary 
nature of the crimes investigated and prosecuted at this Court.  For example, in relation to the 
rights of Civil Parties, the court has recognized that the right to individual civil party 
representation and the right to individual and financial reparation would be too difficult to 
implement and consequently modified these rights.  These modifications limited civil party 
rights ultimately to collective representation and collective, moral non-financial reparations.    

 
17. Consequently, the ECCC rules in relation to civil parties, amongst other matters, were made and 

amended to ensure a balance between preserving the rights of civil parties and ensuring that 
trials would be conducted expeditiously taking into account the unique mandate and goals of the 
court.  For example, the Plenary adopted the concept of Lead Co-Lawyers for civil parties to 
deal with the practical implications of having thousands of civil parties represented by different  
lawyers participating in proceedings. Although such changes provided a significant departure 
from domestic practice, the Plenary of Judges recognized that without such adjustments, the 
very goals the Court is seeking to achieve – that is – fair trials and justice within a reasonable 
time would not be possible.  

 
18. For these reasons and the currently existing legal authority to withdraw crime sites and criminal 

incidents at the international level for cases of the size and complexity being investigated and 
prosecuted at the ECCC, it is  requested that these two rule amendments be forwarded for 
consideration to the  Plenary of Judges.       

 
19. See Annex A for rule change proposals. 

 
 

----------------------------- 
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ANNEX A 
Proposed Amendment to Rule 55 and 89ter 

(Black Old Rule –Blue & Italic Proposed Additions) 
New Rule 55. General Provisions 
Concerning Investigations  
[3] If, during an investigation, new facts come 
to the knowledge of the Co-Investigating 
Judges, they shall inform the Co-Prosecutors, 
unless the new facts are limited to aggravating 
circumstances relating to an existing 
submission. Where such new facts have been 
referred to the Co-Prosecutors, the Co-
Investigating Judges shall not investigate them 
unless they receive a Supplementary 
Submission. 
 
[4] During an investigation, the Co-
Prosecutors may, in the interest of expediting 
the proceedings at the ECCC, request the Co-
Investigating Judges to reduce the scope of the 
judicial investigation by excluding some but 
not all of the specific crime sites and / or 
criminal incidents alleged in the Introductory 
and any Supplementary Submissions which 
support individual crimes alleged.  
 
[5] In considering a request under sub- 
paragraph [4], the Co-Investigating Judges 
must ensure that the remaining crime sites and 
/ or criminal incidents are reasonably 
representative of the crimes alleged against 
each suspect named in the Introductory and 
any Supplementary Submissions.   In assessing 
such reasonable representativeness, the Co-
Investigating Judges shall take into account all 
the relevant circumstances of the case, 
including the classification, scale, nature and 
location of the crimes alleged in the 
Introductory and any Supplementary 
Submissions and the number and shared 
characteristics of the victims of the alleged 
crimes.    
 
[6] Any crime sites and / or criminal incidents 
excluded pursuant to an order issued under 
sub-paragraph [4] are deemed removed from 
the Introductory and any Supplementary 
Submission. No further investigation of the 
excluded crime sites or criminal incidents is 
required.   
 

Rule 89ter. Severance and Reduction of 
Crime Sites or Criminal Incidents  
 [1] When the interest of justice so requires, the 
Trial Chamber may at any stage order the 
separation of proceedings in relation to one or 
several accused and concerning part or the 
entirety of the charges contained in an 
Indictment. The cases as separated shall be tried 
and adjudicated in such order as the Trial 
Chamber deems appropriate subject to sub-
section (2).    
 
[2] At any time after the Trial Chamber is 
seized of an Indictment, the Co-Prosecutors 
may, in the interest of expediting the 
proceedings at the ECCC, request the Trial 
Chamber to reduce the scope of the Indictment 
by excluding some but not all of the specific 
crime sites and / or criminal incidents alleged 
in the Indictment which support individual 
crimes charged.  
 
[3] In considering a request under sub-
paragraph [2] the Trial Chamber must  hear all 
parties on the Co-Prosecutors request. Any 
decision on the request must   ensure that the 
remaining crime sites and / or criminal 
incidents are reasonably representative of the 
charges against each accused named in the 
Indictment. In assessing such reasonable 
representativeness, the Trial Chamber shall 
take into account all the relevant circumstances 
of the case, including the classification, scale, 
nature and location of the crimes charged in the 
Indictment, and the number and shared 
characteristics of the victims of the alleged 
crimes.  
 
[4] An order issued under sub-paragraph [2] 
must not result in the exclusion of any legal 
charge in the Indictment and may only result in 
the reduction of the charges by fixing a number 
of crime sites and / or criminal incidents in 
respect of which evidence may be led at trial 
and judgment rendered.  
 
[5] Any crime sites and / or criminal incidents 
excluded pursuant to an order issued under 
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[7] Any evidence relevant to these excluded 
crime sites and / or criminal incidents already 
on the Case File shall be retained on the Case 
File and may be used by the Co-Investigating 
Judges and the Parties to the extent that it is 
relevant to the remaining allegations under 
investigation. 
 
[8] Any order to reduce the scope of the 
investigation shall not affect the rights of 
victims of the crimes alleged in the 
Introductory and any Supplementary 
Submissions from participating as civil parties 
in the investigation and any subsequent 
proceedings. 

sub-paragraph [2] are deemed removed from 
the Indictment and cannot constitute the basis 
for conviction on any legal charges against the 
accused before the ECCC.    
 
[6] Any evidence relevant to these excluded 
crime sites and / or criminal incidents already 
on the Case File shall be retained  and may be 
used by the Trial Chamber and the Parties to 
the extent that it is relevant to the remaining 
charges.  
 
[7] Any order to reduce the scope of the 
Indictment shall not affect the rights of victims 
of the crimes alleged in the Indictment from 
participating as civil parties in the proceedings. 
 
  

 
                                                 
1   E284  Supreme Court Chamber “Decision on Severance of case 002 Following Supreme Court Chamber Decision 

of 8 February 2013,” 26 April 2013, para.98. 
2  E138/1/10/1/5/7  Supreme Court Chamber  “Decision on Immediate Appeal against the Trial Chamber's Order to 

Unconditionally Release the Accused IENG Thirith  ("IENG Thirith Second SCC Decision"),” 14 December 2012, 
para. 37; and E284/4/8 Supreme Court Chamber “Decision on Immediate Appeals against Trial Chamber's Second 
Decision on Severance of Case 002 (“Decision on Second Severance Appeal”),” 25 November 2013,  para.s 59-64. 
Especially para. 62 “The adoption of these objectives as benchmarks begs the question whether the implicit 
consequence for the model of the applicable procedure would not also be an authorisation to withdraw the charges, 
in whole or in part, where it is so warranted by the interest of justice defined by those objectives.  Considering that 
prosecutorial legalism does not directly derive from rights, is not an international standard of justice,  and, in the 
Cambodian legal system, does  not enjoy any privileged legal status, a positive answer to this question is not 
foreclosed, as long as the matter is approached transparently, in consideration of the interests of justice and fair trial 
rights involved, with the agreement of both the Co-Prosecutors and the Trial Chamber.  Given that the Cambodian 
procedure does not deal with this particular matter, guidance as to balancing the interests involved and procedure to 
ensure fairness and transparency may be sought in procedural rules established at the international level.  In any 
event it is the duty of the Trial Chamber to dispose of matters pending before it so that the proceedings into a 
criminal charge are decided on the merits or dismissed.” 

3  Decision on Second Severance Appeal, para. 63 to 65. 
4  ICTY Rules of Procedure and Evidence (RPE), Rule 47(F): “The reviewing Judge may: (i) request the Prosecutor 

to present additional material in support of any or all counts; (ii) confirm each count; (iii) dismiss each count; or 
(iv) adjourn the review so as to give the Prosecutor the opportunity to modify the indictment.” 

5  ICTY, RPE, Article 73bis (D), Pre-Trial Conference : “After having heard the Prosecutor, the Trial Chamber, in the 
interest of a fair and expeditious trial, may invite the Prosecutor to reduce the number of counts charged in the 
indictment and may fix a number of crime sites or incidents comprised in one or more of the charges in respect of 
which evidence may be presented by the Prosecutor which, having regard to all the relevant circumstances, 
including the crimes charged in the indictment, their classification and nature, the places where they are alleged to 
have been committed, their scale and the victims of the crimes, are reasonably representative of the crimes 
charged.”  The rule had been applied and interpreted by many Chambers at the ICTY in the following way ;  
Article 73bis (D) gives the Trial Chamber four options for direct or indirect action: (1) the Chamber can invite the 
Prosecution to reduce the number of counts charged; (2) it can fix the number of crime sites; (3) the Chamber can 
also fix the number of incidents and (4) it can direct the Prosecution to select the counts upon which to proceed. 
(Prosecutor v. Milan Milutinovič, ICTY, Decision on Application of Rule 73bis, 11 July 2006 at para. 6).  The 
Chamber’s discretion to drop charges or locations is limited by the requirement of reasonable representativeness. 
(Prosecutor v. Milan Milutinovič, ICTY, Decision on Application of Rule 73bis, 11 July 2006 at para. 6).  The 
Chamber needs to make sure that the charges and crime sites which are tried continue to adequately reflect the 
scale of the alleged crimes as well as the number of victims. (Prosecutor v. Milan Milutinovič, ICTY, Decision on 
Application of Rule 73bis, 11 July 2006 at para. 11; See also Prosecutor v. Ratko Mladić, Decision Pursuant to 
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Rule 73bis(D), 2 December 2011 at para. 11). This mechanism to drop charges and crime sites has been established 
to ensure that trials before the Tribunal are both expeditious and fair at all stages of the proceedings. (Prosecutor v. 
Karadzic, Decision on Prosecution Motion to Amend the First Amended Indictment, 16 February 2009 at paras 46-
8).  Dropping charges and crime locations speeds up the trial which is also in the interest of the Accused. For 
instance in the Milutinovič case, the Chamber decided to reduce the crime sites because the examination of all 
witnesses relative to these sites would have taken at least 280 hours without including any time for cross-
examination. (Prosecutor v. Milan Milutinovič, Decision on Application of Rule 73bis, 11 July 2006 at para. 2).  
The dismissal of certain charges and crime sites facilitates the work of the Defense, having to refute fewer 
allegations of crimes. (Prosecutor v. Karadzic, Decision on Prosecution Motion to Amend the First Amended 
Indictment, 16 February 2009 at para. 45). 

6  ICTY RPE, Article 73bis(F), Pre-Trial Conference, (F) After commencement of the trial, the Prosecutor may file a 
motion to vary the decision as to the number of crime sites or incidents in respect of which evidence may be 
presented or the number of witnesses that are to be called or for additional time to present evidence and the Trial 
Chamber may grant the Prosecutor’s request if satisfied that this is in the interests of justice. 

7  In deciding upon prosecutions’ requests under ICTY RPE 73 bis(F) the Trial Chambers undertook an “in the 
interest of justice” test. (Prosecutor v. Dragomir Milosevic, Decision on the Prosecution’s Motion Pursuant to Rule 
73bis(F), IT-98-29/l-T (ICTY, Trial Chamber), 3 April 2007 at para. 10). The Chamber took two factors into 
consideration, the relevance and critical nature of the evidence to the case as well as the risk for the Accused to be 
unfairly prejudiced.   Importantly, the Chamber did recognize that having an unduly long trial would be against the 
“interest of justice.” (Prosecutor v. Dragomir Milosevic, Decision on the Prosecution’s Motion Pursuant to Rule  
73bis(F), IT-98-29/l-T (ICTY, Trial Chamber), 3 April 2007 at para. 16). 

8  ICTR RPE, Rule 50 : (A) (i) “The Prosecutor may amend an indictment, without prior leave, at any time before  its 
confirmation, but thereafter, until the initial appearance of the accused before a Trial Chamber pursuant to Rule 62, 
only with leave of the Judge who confirmed it but, in exceptional circumstances, by leave of a Judge assigned by 
the President.  At or after such initial appearance, an amendment of an indictment may only be made by leave 
granted by that Trial Chamber pursuant to Rule 73. If leave to amend is granted, Rule 47 (G) and Rule 53 bis apply 
mutatis mutandis to the amended indictment. (ii) In deciding whether to grant leave to amend the indictment, the 
Trial Chamber or, where applicable, a Judge shall, mutatis mutandis, follow the procedures and apply the standards 
set out in Sub-Rules 47 (E) and (F) in addition to considering any other relevant factors.  ICTR RPE Rule 47 (E) 
and (F) : “(E) The reviewing Judge shall examine each of the counts in the indictment, and any supporting 
materials the Prosecutor may provide, to determine, applying the standard set forth in Article 18 of the Statute, 
whether a case exists against the suspect.  (F) The reviewing Judge may: (i) Request the Prosecutor to present 
additional material in support of any or all counts, or to take any further measures which appear appropriate; (ii) 
Confirm each count; (iii) Dismiss each count; or (iv) Adjourn the review so as to give the Prosecutor the 
opportunity to modify the indictment.” 

9  SCSL RPE Rule 73bis (G): In the interest of a fair and expeditious trial, the Trial Chamber, after hearing the 
parties, may at any time invite the Prosecutor to reduce the number of counts charged in the indictment. 
Furthermore, the Trial Chamber may determine a number of sites or incidents comprised in one or more of the 
charges made by the Prosecutor, which may reasonably be held to be representative of the crimes charged. 

10 Rome Statute, Article 61 “ 1. Subject to the provisions of paragraph 2, within a reasonable time after the person's 
surrender or voluntary appearance before the Court, the Pre-Trial Chamber shall hold a hearing to confirm the 
charges on which the Prosecutor intends to seek trial. The hearing shall be held in the presence of the Prosecutor 
and the person charged, as well as his or her counsel.  2. The Pre-Trial Chamber may, upon request of the 
Prosecutor or on its own motion, hold a hearing in the absence of the person charged to confirm the charges on 
which the Prosecutor intends to seek trial when the person has: (a) Waived his or her right to be present; or (b) Fled 
or cannot be found and all reasonable steps have been taken to secure his or her appearance before the Court and to 
inform the person of the charges and that a hearing to confirm those charges will be held. In that case, the person 
shall be represented by counsel where the Pre-Trial Chamber determines that it is in the interests of justice. 3. 
Within a reasonable time before the hearing, the person shall: (a) Be provided with a copy of the document 
containing the charges on which the Prosecutor intends to bring the person to trial; and (b) Be informed of the 
evidence on which the Prosecutor intends to rely at the hearing.  The Pre-Trial Chamber may issue orders regarding 
the disclosure of information for the purposes of the hearing.  4. Before the hearing, the Prosecutor may continue 
the investigation and may amend or withdraw any charges. The person shall be given reasonable notice before the 
hearing of any amendment to or withdrawal of charges. In case of a withdrawal of charges, the Prosecutor shall 
notify the Pre-Trial Chamber of the reasons for the withdrawal. 5. At the hearing, the Prosecutor shall support each 
charge with sufficient evidence to establish substantial grounds to believe that the person committed the crime 
charged. The Prosecutor may rely on documentary or summary evidence and need not call the witnesses expected 
to testify at the trial. 6. At the hearing, the person may: (a) Object to the charges; (b) Challenge the evidence 
presented by the Prosecutor; and (c) Present evidence. 7. The Pre-Trial Chamber shall, on the basis of the hearing, 
determine whether there is sufficient evidence to establish substantial grounds to believe that the person committed 
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each of the crimes charged. Based on its determination, the Pre-Trial Chamber shall: (a) Confirm those charges in 
relation to which it has determined that there is sufficient evidence, and commit the person to a Trial Chamber for 
trial on the charges as confirmed; (b) Decline to confirm those charges in relation to which it has determined that 
there is insufficient evidence; (c) Adjourn the hearing and request the Prosecutor to consider: (i) Providing further 
evidence or conducting further investigation with respect to a particular charge; or (ii) Amending a charge because 
the evidence submitted appears to establish a different crime within the jurisdiction of the Court.  8. Where the Pre-
Trial Chamber declines to confirm a charge, the Prosecutor shall not be precluded from subsequently requesting its 
confirmation if the request is supported by additional evidence.  9. After the charges are confirmed and before the 
trial has begun, the Prosecutor may, with the permission of the Pre-Trial Chamber and after notice to the accused, 
amend the charges. If the Prosecutor seeks to add additional charges or to substitute more serious charges, a hearing 
under this article to confirm those charges must be held. After commencement of the trial, the Prosecutor may, with 
the permission of the Trial Chamber, withdraw the charges.  10. Any warrant previously issued shall cease to have 
effect with respect to any charges which have not been confirmed by the Pre-Trial Chamber or which have been 
withdrawn by the Prosecutor.  11. Once the charges have been confirmed in accordance with this article, the 
Presidency shall constitute a Trial Chamber which, subject to paragraph 9 and to article 64, paragraph 4, shall be 
responsible for the conduct of subsequent proceedings and may exercise any function of the Pre-Trial Chamber that 
is relevant and capable of application in those proceedings.    The Prosecutor v Francis Kirimi Muthaura and 
Uhuru Muigai Kenyatta, Prosecution notification of withdrawal of the charges against Francis Kirimi Muthaura, 
ICC-01-09-02-11-687 (ICC, Trial Chamber) 11 March 2013 at para. 2. 

11  Section 154a German Code of Criminal Procedure (“German Code”). 
12  Article 20 (3) German Basic Law, which provides: “The legislature shall be bound by the constitutional order, the 

executive and the judiciary by law and justice.” Article 20 German Basic Law formulates the three fundamental 
principles of Rechtsstaatlichkeit: Verfassungsstaatlichkeit, human dignity and the performance ability of the law; 
Diemer in: Karlsruher Kommentar zur Strafprozessordnung 7 (2013) Section 152 para. 1. 

13  Diemer in: Karlsruher Kommentar zur Strafprozessordnung 7 (2013) Section 152 para. 5. 
14  Diemer in: Karlsruher Kommentar zur Strafprozessordnung 7 (2013) Section 154a para. 5. 
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