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Cc: Office of Administration 
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Civil Party Lead Co-Lawyers 

Office of the Co-Investigating Judges 

Pre-Trial, Trial, and Supreme Court Chambers 
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Re: The November 2015 Court Report 

    

    

Dear Mr. Neth and Mr. Olsen, 

We write regarding the November 2015 Court Report published on 2 December 2015 and, 

specifically, the essay titled “Exploring transgenerational justice at the ECCC”. We are 

dumbfounded by some of the deeply disappointing statements contained in the essay. As the 

essay is published without attribution, we address our concerns to you as the respective heads 

of the Public Affairs Section (PAS) and presumptive supervisors and publishers of the Court 

Report.  

 

The author reaches some astonishing conclusions about crimes purportedly committed during 

the 1975-79 period. The author does not expressly name any of the accused convicted in Case 

001 or currently on trial in Case 002, or any of the suspects or charged persons under 

investigation in Cases 003 and 004. Nevertheless, the essay, published in the ECCC’s own 

Court Report with reference to the “Khmer Rouge regime,” inevitably implicates those under 

investigation and prosecution at the ECCC by stating: 

 

There is no denying how traumatic the years between 1975 and 1979 were to the 

Cambodians. It was then and under the Khmer Rouge regime that nearly 2 million 

Cambodians died and some of the most gruesome crimes against humanity were 

perpetrated, including unlawful imprisonment, enslavement, political and cultural 

persecution, torture and inhumane treatment, displacement as well as mass killings. 
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… Despite having only second-hand information about the genocide perpetrated in 

their nation, [the students] envision a peaceful Cambodia similar to the pre-1975 

Cambodian society.
1
 

 

For the last eight years, the world has been laboring under the impression that the Trial 

Chamber and Supreme Court Chamber – not the PAS – determine whether such crimes were 

committed. It is shocking to us, therefore, to read that the voice of the ECCC has concluded 

that “some of the most gruesome crimes against humanity were perpetrated under the Khmer 

Rouge regime” and that a “genocide [was] perpetrated in [Cambodia]”. The use of the verb 

“perpetrate” indicates that a legal judgment has been reached as to whether these crimes were 

committed and who committed them. It also appears that the author considers that “cultural 

persecution” has been prosecuted at the ECCC. To the contrary, cultural persecution is, in 

fact, not a crime that can be prosecuted at the ECCC.  

 

As you, and presumably the author, are aware, trial and appeals in Case 002 are ongoing and 

no one has been convicted (or indicted) in Cases 003 and 004. Thus, while judgement has 

been rendered in Case 001 (albeit not for genocide and only for crimes relating to the S-21 

complex), the presumption of innocence remains alive and well in Cases 002, 003, and 004.  

 

If, as this essay seems to suggest, guilt has already been determined, why go through any 

labor-intensive investigations and trials? Why bother affording suspects and accused persons 

any fair trial rights? Why should the United Nations spend so many millions of dollars on this 

endeavor?  We venture to suggest that once a decision is made to establish a court of law the 

Cambodian and international communities would prefer to see that court attempt to provide 

justice for all – victims as well as suspects, charged persons, and accused – through a legal 

process that respects fair trial rights and due process. Judgement by essay in the PAS’s Court 

Report is completely inconsistent with this mission and all forms of justice.  

 

It is scandalous that the PAS would include such language in a document that is published on 

the ECCC’s website and widely disseminated to the Cambodian and international public and 

members of the media. This language depicts a partial ECCC that predetermines the cases 

before it. A far cry from the ECCC’s stated goal of being a model for Cambodian courts.
2
 

 

The PAS’s objective is to “provide as much information as possible on the activity of the 

Court, working transparently to build public confidence in the judicial process,” while 

balancing, inter alia, “the rights of all parties in the proceedings including witnesses and 

victims, concerns for fair trial, due process and the presumption of innocence.”
3
 The essay in 

this Court Report is antithetical to these stated goals. Public confidence cannot be built where 

the PAS’s own publication displays a profound lack of respect for and understanding of the 

presumption of innocence, fair trial rights, and due process. 

                                                 
1
 Emphasis added. 

2
 See Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Decision on IENG Sary’s Application to 

Disqualify Judge Nil Nonn and Related Requests, 28 January 2011, E5/3, para. 14. 
3
 See the PAS page on the ECCC’s website, available at http://eccc.gov.kh/en/office-of-administration/public-

affairs. 
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We request that you immediately remind your staff and interns that fair trial rights and the 

presumption of innocence are human rights to be enjoyed by all, regardless of public or 

private opinions of guilt. We understand that many of those employed in the PAS are not 

lawyers. However, this is a poor excuse or justification, as you both know or at least should 

know better. The ECCC is required to respect the fair trial rights enshrined in the Cambodian 

Constitution, the Agreement, the Establishment Law, and the International Covenant on Civil 

and Political Rights.
4
 This requirement, which applies to every organ of the ECCC, includes 

ensuring that every person suspected or prosecuted at the ECCC is presumed innocent until 

proven guilty. The PAS, established under the ECCC’s Office of Administration, cannot 

escape this obligation.   

 

We also request that you publish a retraction and issue a revised Court Report purged of all 

language that violates the presumption of innocence afforded to those facing investigation 

and prosecution at the ECCC.  

 

We appreciate your swift attention to this matter and hope that such an affront to the ECCC’s 

mission will not be repeated.    

 

Sincerely, 

 

 

 

 

 

  

 ANG Udom Michael G. KARNAVAS  

           Co-Lawyers for Mr. MEAS Muth  

 

                                                 
4
 See Cambodian Constitution, Art. 31; Agreement, Art. 12-13; Establishment Law, Art. 33 new, 35 new; 

International Covenant on Civil and Political Rights, Art. 14. 


