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Case 003 Defence Observations to the Co-Prosecutors’ “Rule Amendment Proposals 

to Ensure More Efficient Investigations (Rule 55)  and Trials (Rule 89ter)” 

    

Dear Excellency Kong Srim, President of the Supreme Court Chamber and of the Rules and 

Procedure Committee, 

Thank you for providing us the opportunity to comment on the Co-Prosecutors’ 4 March 

2014 proposed amendments to Rules 55 and 89ter, in which the Co-Prosecutors propose that 

crime sites and criminal incidents may be excluded from the scope of investigation or trial 

upon a proposal by the Co-Prosecutors. 

The Co-Prosecutors’ proposed amendments should be rejected in their entirety.  The 

proposed amendments would introduce a procedure that is not part of the Cambodian civil 

law system.   

I. Introduction 

The Co-Prosecutors assert that the proposed amendments should be accepted because: 

a. The Supreme Court Chamber “has recognized that the ECCC legal framework … may 

allow for charges, crime sites and criminal incidents to be withdrawn from an indictment 

if certain criteria are fulfilled” and has recognized that the general obligation to prosecute 

every allegation in an indictment is not absolute;
1
 

b. The International Criminal Tribunal for the former Yugoslavia (“ICTY”), International 

Criminal Tribunal for Rwanda (“ICTR”), Special Court for Sierra Leone (“SCSL”), and 

                                                 
1
 Rule Amendment Proposals to Ensure More Efficient Investigations (Rule 55) and Trials (Rule 89ter), 4 

March 2014 (“OCP Rule Amendment Proposals”), para. 11. 
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International Criminal Court (“ICC”) allow crime sites and criminal incidents to be 

withdrawn;
2
 

c. Withdrawing charges after an indictment has been issued can be done in certain 

circumstances in national systems operating within civil law criminal codes, such as 

Germany;
3
 

d. Withdrawal of crime sites and criminal incidents would not affect the rights of Civil 

Parties at the ECCC, as it would in France;
4
 and 

e. The ECCC has “accepted that in order to achieve fair and expeditious trials it is necessary 

to depart from domestic practice by the adoption of specific Internal Rules.”  The Co-

Prosecutors give the Rules concerning Civil Party representation and reparations as 

examples of modifications from Cambodian procedure.
5
 

Each of these arguments is flawed and will be addressed in turn.  However, the Co-

Prosecutors do not argue that the proposed amendments are in accordance with Cambodian 

procedure.  They do not because they cannot; neither proposal is permitted by the existing 

procedure which the ECCC must follow.   

Article 7 of the Cambodian Code of Criminal Procedure details when a charge may be 

extinguished.
6
  It does not include a provision for reducing charges or excluding a crime site 

or criminal act when the prosecutor considers that it cannot be investigated or tried 

expeditiously.   

Article 8 provides that criminal actions may also be extinguished “[w]here it is expressly 

provided for in separate laws….”
7
  This is not the case here; no separate law expressly 

provides the Co-Prosecutors with such power. 

The proposed amendments should be rejected: a. Supreme Court Chamber jurisprudence 

does not support the proposed amendments; b. procedural rules from the ad hoc tribunals, the 

SCSL, and the ICC cannot be imported to the ECCC since the procedural systems differ 

                                                 
2
 Id., para. 12. 

3
 Id., para. 13. 

4
 Id., paras. 14-15. 

5
 Id., paras. 16-17. 

6
 Article 7 states:  

The reasons for extinguishing a charge in a criminal action are as follows: 

1. The death of the offender; 

2. The expiration of the statute of limitations; 

3. A grant of general amnesty; 

4. Abrogation of the criminal law; 

5. The res judicata. 

When a criminal action is extinguished a criminal charge can no longer be pursued or shall be 

terminated. 
7
 The Supreme Court Chamber has noted that the principle of legalism / mandatory prosecution may be inferred 

from these two Articles. See Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(28), Decision on 

Immediate Appeals against Trial Chamber’s Second Decision on Severance of Case 002, 25 November 2013, 

E284/4/8, note 174. 
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significantly; c. a review of procedure in civil law jurisdictions does not support the proposed 

amendments; d. the rights of the Civil Parties would be affected by the proposed 

amendments and protecting Civil Party rights is not the only rationale behind mandatory 

prosecution, therefore claiming that the proposed amendments will not affect Civil Party 

rights does not make the amendments acceptable; e. the Internal Rules are not intended to 

depart from Cambodian procedure and cannot, since Cambodian procedure exists, is clear, 

and there is no question as to whether it is consistent with international standards; and f. the 

proposed amendments violate the principle of legality and deny Suspects and Accused the 

legal certainty to which they are entitled. 

II. Discussion 

 

A. Supreme Court Chamber jurisprudence does not support the proposed amendments 

Supreme Court Chamber jurisprudence does not support the proposed amendments.  The 

Supreme Court Chamber did not make a finding that charges, crime sites, or criminal 

incidents may be withdrawn from an indictment.  The Supreme Court Chamber has at least 

twice indirectly addressed the issue of whether charges, crime sites, or criminal incidents may 

be withdrawn. 

The first relevant decision concerned the Co-Prosecutors’ appeal against the Trial Chamber’s 

decision to release Ms. IENG Thirith.  The Co-Prosecutors asserted that the Trial Chamber 

erred in finding that it would have no jurisdiction to order judicial supervision over Ms. 

IENG Thirith while the proceedings against her were stayed.  The Supreme Court Chamber 

found that the Trial Chamber’s decision was contradictory, in that the Trial Chamber 

appeared to consider the stay of proceedings against Ms. IENG Thirith to be conditional and 

adopted measures aimed at ensuring that proceedings could resume in the future in the event 

Ms. IENG Thirith’s condition improved, yet it also found that it had no jurisdiction over Ms. 

IENG Thirith during the stay.
8
  The Supreme Court Chamber found that the Trial Chamber’s 

contradictory decision “appear[ed] to take root in the simultaneous application of notions 

from different legal systems….”
9
  It held that determining the actual meaning of a stay and its 

concrete legal consequences required consideration of the specific features of the legal 

system in which it operates.  “As such, jurisprudence from other jurisdictions cannot be 

applied automatically without examining the systemic legal context.”
10

   

The Supreme Court Chamber then defined the general meaning of a stay in common law 

jurisdictions and explained that “[t]raditionally, most civil law jurisdictions have adopted the 

principle of legalism (or, otherwise, mandatory prosecution), pursuant to which the 

prosecution has no discretion to discontinue or ask for the discontinuation of a criminal action 

once it has been initiated and the court, which has sole authority to terminate proceedings, 

                                                 
8
 Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(16), Decision on Immediate Appeal against the 

Trial Chamber’s Order to Unconditionally Release the Accused IENG Thirith, 14 December 2012, 

E138/1/10/1/5/7, paras. 33-35. 
9
 Id., para. 35. 

10
 Id. 
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can only do it for a reason specifically expressed in the law.”
11

  The Supreme Court Chamber 

noted that the applicability of the principle of legalism to international criminal proceedings 

“might be disputable”
12

 but found that “the law applicable before the ECCC does not foresee 

the possibility of terminating proceedings in the case of an accused found unfit to stand 

trial.”
13

  It noted that the causes of extinction of criminal action are listed explicitly in the 

Cambodian Code of Criminal Procedure and stated that “[i]t follows that the court operating 

under the [Cambodian Code of Criminal Procedure] has no authority to order termination for 

other reasons.
14

 

The second relevant decision concerned appeals against the Trial Chamber’s second decision 

on the severance of Case 002.  The Supreme Court Chamber, in an earlier decision on appeals 

against the Trial Chamber’s severance of Case 002, had advised the Trial Chamber, if it 

decided to sever the case, to ensure that it had a tangible plan for the adjudication of the 

entirety of the charges and to give consideration to the reasonable representativeness of the 

indictment within the smaller trials.  After the Trial Chamber issued its second decision on 

severance, the Supreme Court Chamber was seized with considering, inter alia, whether the 

Trial Chamber erred in its determination that the charges in Case 002/01 were reasonably 

representative of the Case 002 Closing Order.  The Supreme Court Chamber stated that its 

guideline to make any severance of charges reasonably representative was based on common 

sense and the interests of meaningful justice.
15

  The Supreme Court Chamber noted that in 

discussing this guideline it had referred to Rule 73bis(D) of the ICTY Rules of Procedure and 

Evidence “as an example.”
16

  The Supreme Court Chamber recalled that:  

indeed, nothing in the rules of Cambodian criminal procedure applicable to the ECCC 

provides for the possibility of withdrawing or judicially terminating any charges in an 

indictment once they have been accepted for trial; this, as noted on a previous 

occasion, is the result of Cambodian procedure mirroring the French principle of 

legalism (mandatory prosecution).
17

 

The Supreme Court Chamber then noted that the applicability of the principle of legalism to 

international criminal proceedings might be disputable,
18

 but did not hold that the principle of 

legalism does not apply at the ECCC.   

The Supreme Court Chamber has never held that ICTY or other international criminal 

procedure is directly applicable at the ECCC.  Neither has the Supreme Court Chamber held 

that proceedings at the ECCC constitute international criminal proceedings.  As discussed 

infra, the ECCC is a domestic Cambodian court.  While domestic courts may occasionally try 

international crimes, the act of trying international crimes does not turn these courts into 

                                                 
11

 Id., paras. 36-37 (quote, para. 37). 
12

 Id., para. 37. 
13

 Id., para. 38. 
14

 Id. 
15

 Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(28), Decision on Immediate Appeals against Trial 

Chamber’s Second Decision on Severance of Case 002, 25 November 2013, E284/4/8, para. 59. 
16

 Id. 
17

 Id., para. 61. 
18

 Id. 



 

Page 5 of 16 

 

international courts where the same legal principles they apply in other proceedings are no 

longer applicable. 

The Co-Prosecutors submit that the proposed amendments are not even necessary, because, 

in light of the Supreme Court Chamber’s jurisprudence discussed above, the Trial Chamber 

already has the authority to exclude crime sites from consideration at trial.
19

  This directly 

contradicts the Co-Prosecutors’ previously stated opinion that “the ECCC Internal Rules do 

not allow for a Motion to strike or amend portions of the Closing Order once it has become 

final.”
20

 Moreover, as discussed above, it is disingenuous for the Co-Prosecutors to assert 

that Supreme Court Chamber jurisprudence supports the proposed amendments: the Supreme 

Court Chamber has never held that the principle of legalism does not apply at the ECCC.   

B. ICTY, ICTR, SCSL, and ICC Procedural Rules and jurisprudence cannot be 

imported to the ECCC because the procedural systems differ significantly 

The Co-Prosecutors’ reliance on procedural rules at the ad hoc tribunals, the SCSL, and the 

ICC is misplaced.  Procedural rules and jurisprudence from these tribunals may not be 

transplanted to the ECCC because the ECCC operates in an entirely different legal system 

from these tribunals.
21

   

At the ad hoc tribunals, the SCSL, and the ICC, which are predominantly based on the 

adversarial / party-driven system (inspired by the common law system which was the basis of 

the Nuremberg proceedings),
22

 the prosecution chooses who to indict and drafts the 

indictment.
23

  At the ICTY and SCSL, the prosecution may reduce or amend the indictment 

when invited to do so by the Trial Chamber.
24

  The prosecution has control over the 

indictment throughout the proceedings, it being independent.  The prosecution and defence 

are responsible for gathering their own evidence, choosing the evidence they wish to present 

at trial and the order in which to present it, and putting on their respective cases.  The Trial 

Chamber Judges do not receive a dossier or Case File prior to the start of trial to review and 

consider in selecting which witnesses to hear viva voce, which witness statements will be 

relied upon from the bar table, and which documents from the Case File will be relied on as 

part of the trial proceedings. 

                                                 
19

 OCP Rule Amendment Proposals, para. 8. 
20

 Case of NUON Chea et al., 002/19-09-2007-ECCC-TC, Co-Prosecutors’ Response to “IENG Sary’s Motion 

to Strike Portions of the Closing Order due to Defects”, 16 March 2011, E58/1, para. 3. 
21

 For an in depth discussion of differences between the ECCC and SCSL, see Case of NUON Chea et al., 

002/19-09-2007-ECCC/OCIJ (PTC 75), IENG Sary’s Appeal Against the Closing Order, 25 October 2010, 

D427/1/6, paras. 13-20. 
22

 See KINGSLEY CHIEDU MOGHALU, GLOBAL JUSTICE: THE POLITICS OF WAR CRIMES TRIALS 38 (2006). 
23

 ICTY Rules of Procedure and Evidence, Rule 47; ICTR Rules of Procedure and Evidence, Rule 47; SCSL 

Rules of Procedure and Evidence, Rule 47; ICC Rules of Procedure and Evidence, Rules 104-06. 
24

 ICTY Rules of Procedure and Evidence, Rule 73bis; SCSL Rules of Procedure and Evidence, Rule 73bis. For 

ICTR and ICC procedure concerning amending the indictment, see ICTR Rules of Procedure and Evidence, 

Rule 50; ICC Statute, Art. 61(4).  
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At the ECCC, in contrast, the Co-Investigating Judges are responsible for preparing an 

indictment or dismissal order after a preliminary investigation by the Co-Prosecutors.
25

  

While the Co-Investigating Judges are seized with the judicial investigation, neither party 

may investigate.
26

  Once seized with an indictment by the Co-Investigating Judges, the Trial 

Chamber will receive the Case File and will select which witnesses to hear and the order in 

which evidence will be presented.
27

  The Trial Chamber Judges will also lead the questioning 

of witnesses.
28

  The Trial Chamber controls the proceedings because it is responsible for 

ascertaining the material truth.
29

     

The distinction between the ECCC and the ad hoc tribunals, the SCSL, and the ICC is due to 

the fact that the ECCC was established as, and remains throughout its existence, a domestic 

Cambodian court.   International elements were effectively “grafted onto” the domestic legal 

system in Cambodia, unlike in Sierra Leone, where “the hybrid court exists as an institution 

external to the domestic system.”
30

  Notable differences distinguishing the SCSL as an 

“internationalized” court from the ECCC as a national court include: 

 The international and domestic composition of the judges and prosecutors differs: 

Cambodia, rather than the UN, is responsible for the international appointments.   

 At the ECCC, in accordance with Article 21(3) of the Agreement, Defence Counsel must 

“act in accordance with the … Cambodian Law on the Statutes of the Bar…”  There is no 

such requirement at the SCSL. 

 The Establishment Law does not state that the judges shall be guided by the ICTY/ICTR 

Appeals Chamber decisions or its rules of procedure or sentencing practices.   

 Those convicted by the ECCC do not have the possibility of serving out their sentences in 

States that have concluded agreements with the ICTY or ICTR.   

 There is no provision for the seat of the ECCC to move outside of Cambodia.   

                                                 
25

 Internal Rule 67. 
26

 Case of NUON Chea et al., 002/19-09-2007-ECCC/OCIJ, Letter from the OCIJ to the NUON Chea Defence 

re: Response to your letter dated 20 December 2007 concerning the conduct of the judicial investigation, 10 

January 2008, A110/1, p. 2. 
27

 See Internal Rules 80bis(2), 85, 87(4), 91. 
28

 See Internal Rule 91(2); Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Response to issues raised by 

parties in advance of trial and scheduling of informal meeting with Senior Legal Officer on 18 November 2011, 

17 November 2011, E141, p. 3; Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Advance notice of 

assignment of examination of four witnesses during first trial segment (5-16 December 2011), 28 November 

2011, E141/2. 
29

 See Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Co-Prosecutors’ Response to IENG Sary’s 

Motion for the Trial Chamber to Conduct the Trial in Case 002 by Following a Proposed Revised Procedure & 

Request for an Expedited Stay on the Order to File Materials in Preparation for Trial, 4 February 2011, E9/3/1, 

para. 2(c)(i), citing H.D. BOSLY & D. VANDERMEERSCH, DROIT DE LA PROCEDURE PENALE, 916 (LA CHARTE, 

2001): “Contrary to the English procedure where the judge plays solely an arbitrator role during the hearings, 

under the Belgian law the judge must actively contribute to seeking the truth.” (unofficial translation).  See also 

Rule 85(1): “In consultation with the other judges, the President may exclude any proceedings that 

unnecessarily delay the trial, and are not conducive to ascertaining the truth.”  Rule 87(4): “During the trial, 

either on its own initiative or at the request of a party, the Chamber may summon or hear any person as a 

witness or admit any new evidence which it deems conducive to ascertaining the truth.” Rule 91(3): “The Co-

Prosecutors and all the other parties and their lawyers may object to the continued hearing of the testimony of 

any witnesses, if they consider that such testimony is not conducive to ascertaining the truth.”  
30

 Parinaz Kermani Mendez, The New Wave of Hybrid Tribunals: A Sophisticated Approach to Enforcing 

International Humanitarian Law or an Idealistic Solution with Empty Promises?, 20 CRIM. L. F. 53, 62 (2009).  
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 The termination of the ECCC differs as well.  Article 28 of the Agreement provides, 

“Should the Royal Government of Cambodia change the structure or organization of the 

Extraordinary Chambers or otherwise cause them to function in a manner that does not 

conform with the terms of the present Agreement, the United Nations reserves the right to 

cease to provide assistance, financial or otherwise, pursuant to the present Agreement.”  

The ECCC would not necessarily cease to function, should the Agreement be terminated. 

During the negotiations between the Cambodian government and the UN, the international 

community suggested the establishment of an international tribunal akin to the ICTY 

model.
31

  This option was explicitly rejected by the Cambodian government.
32

  Prime 

Minister Samdech Akka Moha Sena Padei Techo Hun Sen insisted that the extent of the 

UN’s participation be limited “to provid[ing] experts to assist Cambodia in drafting 

legislation that would provide for a special national Cambodian court to try Khmer Rouge 

leaders and that would provide for foreign judges and prosecutors to participate in its 

proceedings.”
33

  Thus, the Cambodian government and the UN negotiated and reached an 

agreement establishing the ECCC as a national court within the existing court structure.  The 

UN Secretary-General stated: 

In paragraph 1 of resolution 57/228, the General Assembly specifically mandated me 

to negotiate to conclude an agreement which would be consistent with the provisions 

of that resolution.  It was my understanding that, to be consistent with the terms of the 

resolution, any agreement between the United Nations and the Government of 

Cambodia would have to satisfy the following conditions: (a) The agreement would 

have to respect and give concrete effect to the principle that the Extraordinary 

Chambers are to be national courts, within the existing court structure of Cambodia, 

established and operated with international assistance…
34

   

The fact that the ECCC is often referred to as an “internationalized” court does not mean that 

it is bound by procedures followed by the ICTY or other international tribunals to the 

exclusion of Cambodian procedure, particularly where no lacunae exist. 

Reflecting the intent and results of the negotiations, the Agreement
35

 reads: 

                                                 
31

 See Report of the Group of Experts to the General Assembly and to the Security Council, 16 March 1999, UN 

Doc No. A/53/850-S/1999/231. 
32

 See Report of the Secretary-General on Khmer Rouge trials, UN Doc. No. A/57/769, 31 March 2003, para. 6.   
33

 Id., para. 7. 
34

 Id., para. 10. See also id., para. 31, where he discussed the nature of the ECCC under the draft agreement: 

“The legal nature of the Extraordinary Chambers, like that of any legal entity, would be determined by the 

instrument that created them.  In accordance with the draft agreement, the Extraordinary Chambers would be 

created by the national law of Cambodia.  The Extraordinary Chambers would therefore be national Cambodian 

courts, established within the court structure of that country.” Knut Rosandhaug, the ECCC Deputy Director of 

Administration and the UNAKRT Coordinator, has confirmed this understanding.  He is paraphrased as stating 

that the ECCC is “a national court with UN backing, whereas other war crimes courts are run by the UN, such as 

the Yugoslavia tribunal in The Hague.” Clancy McGilligan, KRT Administrator Talks War Crimes Courts at 

Royal School, CAMBODIA DAILY, 15 September 2010, at 28. 
35

 Agreement between the United Nations and the Royal Government of Cambodia concerning the Prosecution 

under Cambodian Law of Crimes Committed during the period of Democratic Kampuchea (“Agreement”). 
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WHEREAS prior to the negotiation of the present Agreement substantial progress 

had been made by the Secretary-General of the United Nations … and the Royal 

Government of Cambodia towards the establishment, with international assistance, of 

Extraordinary Chambers within the existing court structure of Cambodia…  

WHEREAS by its resolution 57/228, the General Assembly … requested the 

Secretary-General to resume negotiations, without delay, to conclude an agreement 

with the Government, based on previous negotiations…
36

   

The Establishment Law,
37

 which is domestic Cambodian legislation, also confirms that the 

“Extraordinary Chambers shall be established in the existing court structure….”
38

  In 

deciding whether the Establishment Law was in accordance with the Cambodian 

Constitution, the Cambodian Constitutional Council’s concern with the status of the ECCC is 

clear.  It noted that “[i]n order to serve in the Extraordinary Chambers all the Cambodian and 

United Nations components shall be appointed by the Supreme Council of the Magistracy, 

which is a supreme Cambodian national institution, while the Director and Deputy Director 

of the Office of Administration are also to be appointed by Cambodian authorities. In this 

regard the United Nations only provides a list of candidates, and has no decision-making 

rights.”  It further stated that “[u]tilising the existing Cambodian court system, and selecting 

Phnom Penh as the location for the proceedings again protect the sovereignty of the Kingdom 

of Cambodia.”
39

 

As a domestic Cambodian court, which differs substantially from the ad hoc tribunals, the 

SCSL, and the ICC, procedural rules at these other tribunals cannot be imported into the 

ECCC.  There is no Cambodian or ECCC jurisprudence to the contrary.   

C. A review of civil law jurisdictions does not support the proposed amendments  

The Co-Prosecutors’ assertion that “withdrawing charges in whole or in part after an 

indictment has been issued can also be seen in national systems operating within civil law 

criminal codes”
40

 is overreaching and does not support the proposed amendments.  The 

Cambodian legal system is modeled on the French system, which, as the Supreme Court 

Chamber explained, follows the principle of legalism / mandatory prosecution, in which 

charges, crime sites, and criminal action cannot be withdrawn.
41

  The Co-Prosecutors state 

that the practice of withdrawing charges is allowed in certain national jurisdictions that 

follow the civil law system, but they refer only to German procedure.  Other civil law 

                                                 
36

 Id., preamble. 
37

 Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of 

Crimes Committed During the Period of Democratic Kampuchea (“Establishment Law”). 
38

 Id., Art. 2 new.  
39

 Constitutional Council Decision No. 040/002/2001, 12 February 2001, at 3-4 (unofficial translation). 
40

 OCP Rule Amendment Proposals, para. 13. 
41

 Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(28), Decision on Immediate Appeals against Trial 

Chamber’s Second Decision on Severance of Case 002, 25 November 2013, E284/4/8, para. 61. 
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systems that follow the principle of legalism / mandatory prosecution were not analyzed by 

the Co-Prosecutors.
42

 

German procedure differs from Cambodian procedure in that investigations are conducted by 

the prosecutor.
43

  This is unlike the Cambodian and French system, in which an investigative 

judge conducts a judicial investigation objectively for all parties concerned. 

Under Section 154(1) of the German Code of Criminal Procedure, the public prosecution 

office may dispense with prosecuting an offense: 

1.  if the penalty or the measure of reform and prevention in which the prosecution 

might result is not particularly significant in addition to a penalty or measure of 

reform and prevention which has been imposed with binding effect upon the accused 

for another offence, or which he may expect for another offence, or 

2.  beyond that, if a judgment is not to be expected for such offence within a 

reasonable time, and if a penalty or measure of reform and prevention which was 

imposed with binding effect upon the accused, or which he may expect for another 

offence, appears sufficient to have an influence on the perpetrator and to defend the 

legal order.
44

 

Under Section 154(a)(1),  

(1) If individual severable parts of an offence or some of several violations of law 

committed as a result of the same offence are not particularly significant 

1.  for the penalty or measure of reform and prevention to be expected, or 

2.  in addition to a penalty or measure of reform and prevention which has been 

imposed with binding effect upon the accused for another offence or which he 

may expect to be imposed for another offence, 

prosecution may be limited to the other parts of the offence or the other violations of 

law. Section 154 subsection (1), number 2, shall apply mutatis mutandis. The 

limitation shall be included in the records. 

                                                 
42

 See Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(16), Decision on Immediate Appeal against 

the Trial Chamber’s Order to Unconditionally Release the Accused IENG Thirith, 14 December 2012, 

E138/1/10/1/5/7, note 93, referring to France, Italy, Greece, Spain, Poland, and Brazil having adopted the 

principle of legalism. 
43

 Eberhard Siegismund, The Public Prosecution Office in Germany: Legal Status, Functions and Organization, 

p. 60, available at http://www.unafei.or.jp/english/pdf/PDF_rms/no60/ch03.pdf: “The public prosecution office 

has three main functions: It is • the ‘leader, so to speak, of the investigation proceedings’ • the authority that 

conducts the prosecution in the intermediate proceedings and in the main proceedings, and • it is the authority 

that is responsible for execution of sentence in criminal proceedings, as well as the authority handling pardons 

in criminal cases.”  This article further explains that if the prosecutor considers a judicial investigation to be 

necessary, the prosecutor will make an application to the local court for a judicial investigation. “what is meant 

here is particularly coercive measures, like a search (sections 102 et seqq. of the CCP), seizure (sections 94 et 

seqq. of the CCP) and remand detention (sections 112 et seqq. of the CCP).” Id., p. 62. 
44

 The English version of the German Code of Criminal Procedure is available at http://www.gesetze-im-

internet.de/englisch_stpo/index.html. 
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The Deputy Director General in the Judicial System Division of the German Federal Ministry 

of Justice has provided the following example of the use of Section 154(a) in practice: “on 

the grounds of procedural economy: the accused first steals a bottle of beer in a department 

store, and an hour later he commits a bank robbery; here the proceedings may be terminated 

in respect of the theft because a severe sentence is to be expected for the robbery.”
45

  This 

situation is hardly applicable to the present investigations and trial. 

In contrast to the considerations that must be satisfied in the Sections of the German Code of 

Criminal Procedure set out above, the Co-Prosecutors propose that the only criteria for 

withdrawal should be (1) the interest of expediting the proceedings, and (2) reasonable 

representativeness of the Introductory and Supplemental Submissions or Closing Order.
46

  

The German exceptions to the principle of mandatory prosecution are narrower than the Co-

Prosecutors’ proposed amendments.  The Co-Prosecutors overreach in relying on German 

procedure to argue that their proposed amendments should be adopted at the ECCC. 

Furthermore, the German Code of Criminal Procedure, which permits the prosecutor to 

withdraw certain charges or parts of an offense, is a piece of legislation that has been duly 

enacted by the legislature.  It is not a judge-made rule created to accommodate the 

prosecution in a particular case.  German legislation cannot therefore serve as a model for 

any proposed amendment to the Internal Rules.  Amendments of this nature, which affect 

legal principles on which the Court is based, should be made to the Establishment Law by the 

Cambodian government and not by the Plenary.
47

  Internal Rules cannot be enacted which 

contradict Article 2 new of the Establishment Law (which states that the ECCC shall be 

established in the existing court structure) and Article 7 of the Cambodian Code of Criminal 

Procedure (which sets out when criminal action may be extinguished).  Judges are not 

legislators and the Plenary is no substitute for the National Assembly.  It is a universal 

principle that a judicial authority “cannot appropriate for itself a power that is conferred 

elsewhere.”
48

 

D. The rights of Civil Parties would be affected by the proposed amendments and 

protecting Civil Party rights is not the only rationale behind mandatory prosecution 

The Co-Prosecutors dismiss French procedure by asserting that at the ECCC, unlike in 

France, “the withdrawal of crime sites or criminal incidents that support the crimes charged 

does not affect the rights of civil parties.”
49

  The Co-Prosecutors recognize that the French 

                                                 
45

 Eberhard Siegismund, The Public Prosecution Office in Germany: Legal Status, Functions and Organization, 

p. 63, available at http://www.unafei.or.jp/english/pdf/PDF_rms/no60/ch03.pdf. 
46

 See OCP Rule Amendment Proposals, p. 5, listing proposed Rule 55(4)-(5) and proposed Rule 89ter(2)-(3).  
47

 Similarly, see Daryl A. Mundis, The Judicial Effects of the “Completion Strategies” on the Ad Hoc 

International Criminal Tribunals, 99 AM. J. INT’L L. 142,  147-49 (2005), discussing how amendments to the 

ICTY Rules of Procedure and Evidence which limit prosecutorial independence and discretion guaranteed in the 

ICTY Statute may have been ultra vires. 
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 Prosecutor v. Mejakić et al., IT-02-65-AR73.1, Decision on Appeal by the Prosecution to Resolve Conflict of 

Interest Regarding Attorney Jovan Simić, 6 October 2004, para. 7. See also Prosecutor v. Blagojević & Jokić, 
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Defence Team, 7 November 2003, para. 7. 
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system “prohibits the reduction of charges, crime sites, or criminal events.”
50

  The Co-

Prosecutors assert that the rights of Civil Parties would not be affected because according to 

Pre-Trial Chamber and Trial Chamber jurisprudence, “the criteria for [Civil Party] 

admissibility is not based on any injury related to a particular crime site or criminal 

incident….”
51

  This assertion is less than candid when considering that any Civil Parties 

associated with any portions of the investigation or segments of the Closing Order which 

would not be pursued would amount to the effective decertification of these Civil Parties in 

that the events related to their Civil Party status will never be adjudicated. 

The Co-Prosecutors misinterpret the Pre-Trial Chamber and Trial Chamber jurisprudence 

they rely on.  The Pre-Trial Chamber noted that the Case 002 Closing Order, where it 

qualified the facts as crimes, found that the Accused made and implemented policies for the 

whole of Cambodia.  The Pre-Trial Chamber therefore found that “where Civil Party 

Appellants state that they have suffered from the implementation of policies but in areas 

other than those chosen to be investigated, they shall be considered for admission as Civil 

Parties.”
52

  This finding was based on the Case 002 Closing Order and has no general 

applicability to Cases 003 or 004.  Civil Party interests in those cases could be affected if 

crime sites or criminal actions are no longer investigated.  Similarly, the Trial Chamber 

jurisprudence relied on by the Co-Prosecutors is limited to Case 002.  In issuing its 

Severance Order, the Trial Chamber stated that the Order would not affect Civil Party 

participation since Civil Parties participate as a consolidated group at trial.
53

  This Order said 

nothing about admissibility as a Civil Party. 

Moreover, the interests of Civil Parties are not the only consideration behind the principle of 

legalism / mandatory prosecution.  Even if Civil Party rights were not affected, this would 

not automatically entail that there is no reason to abide by this principle.  The principle of 

legalism is based on safeguarding the right to equality before the law, the concept of general 

deterrence, and the need to dispense justice in open court.
54

  It is also an important safeguard 

against political interference.
55
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 Id., paras. 14-15. 
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 Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ/PTC(73), Decision on Appeals against Orders of the 
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 Case of NUON Chea et al., 002/19-09-2007-ECCC-TC, Severance Order Pursuant to Internal Rule 89ter, 22 

September 2011, E124, para. 8.  
54

 DESPINA KYPRIANOU, THE ROLE OF THE CYPRUS ATTORNEY GENERAL’S OFFICE IN PROSECUTIONS: 

RHETORIC, IDEOLOGY AND PRACTICE 34 (Springer, 2010). See also Caterina Scaccianoce, The Principle of 

Mandatory Criminal Prosecution and the Independence of Public Prosecutors in the Italian Criminal Justice 

System, p. 1-2, available at http://www.penal.org/IMG/CATERINA%20SCACCIANOCE%20formateado.pdf. 
55

 See John H. Langbein, Controlling Prosecutorial Discretion in Germany, 41 U. CHI. L. REV. 439, 450 (1974): 

“A bureaucratic prosecutorial corps subordinated to the minister of justice (a political officer of the state 

government) could be subjected to political pressure to abuse its considerable powers of prosecution and 

nonprosecution. The German rule of compulsory prosecution was designed to prevent that pressure. The 

German prosecutor who, for example, is ordered by his minister not to prosecute in a case of political corruption 

must disobey the order. Section 152(2) requires him to prosecute, and failure to do so is itself criminal. Hence, 
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judicial character of his office, the source of his freedom from improper interference from above….  The 
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E. The Internal Rules are not intended to depart from Cambodian procedure 

The Co-Prosecutors are incorrect in asserting that the ECCC “has accepted that in order to 

achieve fair and expeditious trials it is necessary to depart from domestic practice by the 

adoption of specific Internal Rules.”
56

  The Internal Rules were adopted specifically to 

consolidate applicable Cambodian procedure for ECCC proceedings and adopt additional 

rules where existing procedures do not exist, or there is uncertainty regarding their 

interpretation or application, or there is a question regarding consistency with international 

standards.
57

  They were not adopted because it would otherwise be impossible to achieve fair 

or expeditious trials!   

The legal authority to adopt Internal Rules is given to the ECCC through the National 

Assembly by means of Article 33 new of the Establishment Law, but only to the extent that 

the existing procedures in force “do not deal with a particular matter, or if there is uncertainty 

regarding their interpretation or application or if there is a question regarding their 

consistency with international standards.”
58

  Notwithstanding Article 33 new of the 

Establishment Law, the legal framework of the ECCC does not provide the Judges with 

legislative authority over procedural issues, where judge-adopted rules conflict with or 

deviate from procedural legislation adopted by the National Assembly.
59

 

Procedural rules exist regarding when criminal action can be extinguished or certain acts may 

be dismissed.
60

  The Co-Prosecutors have not argued that these procedural rules are unclear.  

The Co-Prosecutors have not argued that these procedural rules are inconsistent with 

international standards of justice; indeed they are not, since many civil law systems employ 

similar procedural rules.
61

  There is therefore no cause to adopt new procedural rules. 

Similarly, when the IENG Sary Defence sought to have Rule 104 amended to permit 

interlocutory appeals of violations of fair trial rights, the IENG Sary Defence asserted that 

this amendment would be in line with the Rule 73(B) of the ICTY Rules of Procedure and 

Evidence and with procedural rules at the ICTR, ICC, SCSL, Special Panels for Serious 

                                                                                                                                                        
German prosecutor’s monopoly over the formal criminal process was intentionally built into his office. The rule 

of compulsory prosecution appeared simultaneously, both to rid the monopoly of its dangers for the citizen and 

to protect the prosecutor from political intervention.” 
56

 OCP Rule Amendment Proposals, para. 16. 
57

 Internal Rules, preamble. 
58

 Establishment Law, Art. 33 new.  
59

 See Michael G. Karnavas, Bringing Domestic Cambodia Cases into Compliance with International 

Standards, 1 CAMBODIA L. & POL’Y J. 29, 38 (2014); Goran Sluiter, Due Process and Criminal Procedure in 

the Cambodian Extraordinary Chambers, 1 J. INT’L CRIM. JUST. 7 (2006). 
60

 See Cambodian Code of Criminal Procedure, Arts. 7-8; Internal Rule 67(3)-(4). 
61

 See Case of NUON Chea et al., 002/19-09-2007-ECCC-TC/SC(16), Decision on Immediate Appeal against 

the Trial Chamber’s Order to Unconditionally Release the Accused IENG Thirith, 14 December 2012, 

E138/1/10/1/5/7, note 93, referring to France, Germany, Italy, Greece, Spain, Poland, and Brazil having adopted 

the principle of legalism. See also para. 40, where the Supreme Court Chamber considers whether the principle 

of legalism as expressed in the Cambodian Code of Criminal Procedure which would require the Trial Chamber 

to retain jurisdiction over Ms. IENG Thirith, would be consistent with international standards. Id., paras. 40-54. 
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Crimes in East Timor, and the Special Tribunal for Lebanon.
62

  Nonetheless, the proposed 

amendment was rejected, presumably because the Rules and Procedure Committee found 

Cambodian criminal procedure, which is inspired by the French legal tradition, to be exact 

and found no lacunae or inconsistency with international standards which would permit 

turning to the procedural rules established at these tribunals. 

While certain departures from Cambodian procedure may on rare occasion be necessary “due 

to the inherent specificity of the ECCC,”
63

 this does not entail shifting the procedural system 

in place at the ECCC for the sake of expediency.  The ECCC remains based in the 

Cambodian civil law system
64

 and any deviation from normal Cambodian procedure must 

only occur where it is necessary to protect fair trial rights.  The example provided by the Co-

Prosecutors of a departure from Cambodian procedure (regarding Civil Party representation) 

was necessary in the interest of protecting fair trial rights.  The Accused could not be 

expected to have equality of arms if thousands of individual civil parties participated 

individually in the trials. 

F. The proposed amendments violate the principle of legality and deny Suspects and 

Accused the legal certainty to which they are entitled 

The Co-Prosecutors’ proposed amendments are focused solely on the need for 

expeditiousness.  However, the trial in Case 002 and any possible future trials can be 

streamlined without changing the legal system in which the ECCC is based.  Moreover, 

expeditiousness is not the sole consideration when determining whether rule amendments are 

necessary.  The Suspects’ and Accused’s interests are not solely to expediting the 

proceedings before the ECCC.  The Suspects and Accused have fundamental fair trial rights.  

These rights are best protected and afforded by the ECCC strictly adhering to the principle of 

legalism and the principle of legality. 

The principle of legality applies at the ECCC.  Article 33 new of the Establishment Law “sets 

out the principle of legality by referring to the provisions of Article 15 of the 1966 

International Convention on Civil and Political Rights (ICCPR).”
65

  Suspects and Accused 
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have a right to legal certainty, a “protective role” of the principle of legality.
66

  Pre-Trial 

Chamber Judges Downing and Chung have explained that it is an international standard: “we 

consider that the principles of legal certainty and equality before the law, enshrined in the 

Internal Rules … form[] part of international standards….”
67

   

It would certainly not be in the Suspects’ or Accused’s interests for the scope of the 

investigation to be reduced or charges to be reduced if such investigation or charges could 

later be pursued in other Cambodian courts (should Cambodian courts be found to have 

jurisdiction).  While the IENG Sary Defence has previously argued that genocide, crimes 

against humanity, and grave breaches of the Geneva Conventions cannot be prosecuted in 

national courts – including the ECCC
68

 – the Pre-Trial Chamber rejected this argument.  The 

Pre-Trial Chamber found that it “agrees with the Co-Investigating Judges … that the nature 

of the ECCC as a court has no bearing on the ECCC’s jurisdiction over the crimes and modes 

of liability enumerated in the ECCC Law, because this law grants such jurisdiction to the 

ECCC. This Law is carefully crafted and clearly provides that the ECCC can apply such 

crimes and modes of liability provided that such must have existed in law at the relevant 

time. Even if the ECCC were considered to be a simply domestic court, jurisdiction is not in 

question as long as a law that grants it exists and related requirements are met.”
69

  While the 

Case 003 Defence maintains that domestic courts would not have jurisdiction over these 

crimes since they did not exist in applicable Cambodian law in 1975-79, no guarantee can be 

made as to how the domestic courts would decide on this matter.  Similarly, no guarantee can 

be made that Cambodia’s domestic statute of limitations will be applied by Cambodian courts 

to bar prosecution.
70

  It is for this reason that the Trial Chamber has limited the assurances of 

non-prosecution that may be given to witnesses: “the Chamber considers it inappropriate 

given the ECCC’s role and legal framework to provide assurances of non-prosecution before 
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other Cambodian courts.”
71

  As such, were the Suspects or Accused to be tried in other 

Cambodian courts for conduct in relation to the crime sites or criminal incidents excluded 

from investigation or trial at the ECCC, this would also infringe on their constitutionally 

guaranteed right to an expeditious trial.
72

 

The Co-Prosecutors have acknowledged that prosecutions for alleged crimes committed in 

1975-79 may be possible in domestic Cambodian courts.  Deputy Co-Prosecutor William 

Smith was emphatic in his representations to the Trial Chamber:  

Your Honour, in relation to S-21, I mean, this witness has given significant evidence 

of his criminal involvement in this -- in his testimony to date, so I think it may be 

appropriate on those questions that he answer, but certainly, in relation to M-13, there 

has been no conviction for this - for this witness, and there always remains a 

possibility of a prosecution, however unlikely.
73

   

Deputy Co-Prosecutor Smith thus urged the Trial Chamber to caution Duch that he could 

exercise his right against self-incrimination while being questioned in Case 002 by the IENG 

Sary Defence.  Indeed, based on Deputy Co-Prosecutor Smith’s interjections, Duch involved 

his right to remain silent with the full support of the Trial Chamber.  President Nil Nonn 

informed Duch: 

The Trial Chamber recalls that, pursuant to Internal Rule 28, a witness may object to 

making any statement that might tend to incriminate him or her. This right against 

self-incrimination extends to all facts which have not been finally adjudicated. In the 

case of the witness presently testifying before the Chamber, he may object to 

answering any question relating to facts not adjudicated in Case 001 and which might 

tend to incriminate him irrespective of the likelihood of a future prosecution. The 

witness should state clearly if and when he wishes to exercise this right.
74

 

For the Co-Prosecutors to now insinuate, as it would appear, that the Suspects and Accused 

cannot and will not be investigated by and tried in national courts if the scope of the judicial 

investigation or charges are reduced at the ECCC is disingenuous. 
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III.  Conclusion 

The Co-Prosecutors are urging the Rules and Procedure Committee and the Plenary to engage 

in “situational ethics” to disregard the applicable law and legal system because it does not 

accommodate the Co-Prosecutors.  They are urging the Judges to act ultra vires to confer 

upon themselves powers that Judges in this legal system do not possess.  If the Co-

Prosecutors were concerned with the expeditiousness of the proceedings, they should have 

seized the Co-Investigating Judges with more manageable Introductory Submissions.  It was 

Co-Prosecutor Cayley who, two years ago, issued a public press release complaining that he 

did not consider the judicial investigation to have been completed thoroughly.
75

  The Co-

Prosecutors were aware of the Suspects’ advanced age at the time they opened wide-ranging 

judicial investigations.  It is not appropriate for the Co-Prosecutors to request the Plenary 

reject the ECCC’s procedural system to address problems that the Co-Prosecutors have 

created. 

For all the reasons stated herein, the Rules and Procedure Committee should reject the Co-

Prosecutors’ proposed amendments.  The Case 003 Defence would welcome the opportunity 

to further elaborate its position on these proposed amendments should it be invited to appear 

before the Rules and Procedure Committee when this matter is discussed. 

Respectfully submitted, 
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