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MEAS MUTH’S REQUEST TO INTERVENE IN CASE 002/02 TO ADDRESS 

THE USE OF TORTURE-TAINTED EVIDENCE AT THE ECCC  

OR, IN THE ALTERNATIVE, 

REQUEST FOR LEAVE TO SUBMIT AMICUS CURIAE BRIEF ON THE USE 

OF TORTURE-TAINTED EVIDENCE AT THE ECCC  

 

Mr. MEAS Muth, through his Co-Lawyers (“the Case 003 Defence”), hereby requests to 

intervene in writing in the matter of “Submissions regarding evidence obtained through 

the use of torture,”
1
 in which the Trial Chamber granted the Co-Prosecutors’ request for 

oral and written submissions on the admissibility and permissible uses of evidence that 

may have been obtained through torture. This request is made necessary because a 

decision on the admissibility and use at trial of evidence that may have been obtained 

through torture necessarily will impact Mr. MEAS Muth as well as the parties in Case 

002. In the alternative, pursuant to Rule 33 of the ECCC Internal Rules (“Rules”),
2
 the 

Case 003 Defence seeks leave to file the attached amicus curiae brief on the issue of the 

admissibility and use at trial of evidence that may have been obtained through torture. 

The brief demonstrates the limited purpose for which torture-tainted evidence can be used 

at trial under Cambodian and international criminal law. The brief is intended to aid the 

Trial Chamber in its determination of the issue. This is an issue of concern to all 

international criminal law jurists with an interest in the appropriate use (or exclusion) of 

torture-tainted evidence in international criminal trials. A decision by the Trial Chamber  

will have important implications for Case 003 and other international tribunals, and will 

contribute to the development of international criminal law on this issue. The Trial 

Chamber’s scheduling email to the parties was not notified until 21 May 2015; hence, the 

timing of the Case 003 Defence’s Request. The Defence requests to file this Request and 

                                                 
1
 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Email from Trial Chamber to Parties titled 

“Submissions regarding evidence obtained through the use of torture,” 7 May 2015, E350/4.2. 
2
 Rule 33 provides in relevant part:  

1. At any stage of the proceedings, the Co-Investigating Judges or the Chambers may, if they 

consider it desirable for the proper adjudication of the case, invite or grant leave to an organization 

or person to submit an amicus curiae brief in writing concerning any issue. The Co-Investigating 

Judges and the Chambers concerned shall determine what time limits, if any, shall apply to the 

filing of such briefs.  
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attached brief in English with the Khmer translation to follow because the Interpretation 

and Translation Unit cannot complete the translation in a timely manner.
3
 

I. BACKGROUND 

1. On 28 July 2009, in Case 002, the Office of the Co-Investigating Judges (“OCIJ”) 

issued an Order on the Use of Statements which were or may have been Obtained by 

Torture (“Order”).
4
 The OCIJ stated that Article 15 of the Convention against Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment (“Torture 

Convention”)
5
 only applies to evidence established as resulting from torture, and that 

annotations that appear on confessions, preliminary biographical material and 

objective information included in a confession that exists independently of the 

interrogation were not obtained from torture and would not be excluded.
6
 The OCIJ 

stated that the reliability of the statements is at issue only when using the statements 

for the truth of their contents, but that the reliability of the statements cannot be 

assessed until the end of the investigation, when the Case File is deemed complete.
7
 

2. On 10 May 2010, in a decision finding inadmissible IENG Sary’s appeal
8
 of the 

constructive denial of two requests to the OCIJ regarding torture-tainted evidence
9
 

and the OCIJ’s guidelines for using such evidence,
10

 the Pre-Trial Chamber stated: 

Notwithstanding any observations to the contrary by the Co-Investigating 

Judges in the Order, Article 15 of the [Convention Against Torture] is to be 

strictly applied. There is no room for a determination of the truth or for use 

otherwise of any statement obtained through torture.
11

 

                                                 
3
 See Email from Interpretation and Translation Unit to Defence, “RE: Translation request,” 27 April 2015; 

Email from Interpretation and Translation Unit to Defence, “RE: Translation request,” 22 May 2015. 
4
 Case of IENG Thirith, 002/19-09-2007-ECCC/OCIJ, Order on Use of Statements which were or may have 

been Obtained by Torture, 28 July 2009 (“OCIJ Order”), D130/8. 
5
 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted 

on 10 December 1984, entered into force on 26 June 1987, 1465 U.N.T.S. 113 (1984). 
6
 OCIJ Order, para. 17. 

7
 Id., para. 28. 

8
 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC31), IENG Sary’s Appeal Against the OCIJ’s 

Constructive Denial of IENG Sary’s Requests Concerning the OCIJ’s Identification of and Reliance on 

Evidence Obtained through Torture, 19 November 2009, D130/7/3/1. 
9
 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Request Concerning the OCIJ’s Identification of, and 

Reliance on, Evidence Obtained through Torture, 17 July 2009, D130/7. 
10

 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ, Letter Concerning the OCIJ’s Identification of, and 

Reliance on, Evidence Obtained through Torture, 7 August 2009, D130/7/21. 
11

 Case of IENG Sary, 002/19-09-2007-ECCC/OCIJ(PTC31), Decision on Admissibility of IENG Sary’s 

Appeal against the OCIJ’s Constructive Denial of IENG Sary’s Requests Concerning the OCIJ’s 

Identification of and Reliance on Evidence Obtained through Torture, 10 May 2010, D130/7/3/5, para. 38. 
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3. On 31 January 2012, in Case 002/01, the Trial Chamber issued a Memorandum 

regarding the use at trial of torture-tainted evidence, in which it “[drew] the parties’ 

attention to the decision made in Case 001, specifically in hearings of 20 and 28 May 

2009 concerning the use of confessions as evidence.”
12

 

4. On 7 August 2014, in the Case 002/01 Trial Judgement, the Trial Chamber stated: 

“certain evidence admitted for a limited purpose, such as proof that a statement was 

obtained through torture, may be relied upon only for that limited purpose and not as 

to the truth of the statement.”
13

 

5. On 28 April 2015, in Case 002/02 in response to the NUON Chea Defence’s 

questioning of a witness, the Trial Chamber stated:  

[T]he Chamber would like to advise you that the content of the records as a 

result of tortures will not be allowed to be read. When the Chamber allows the 

Prosecution to read that record, only the annotation part was allowed by the 

Chamber. So, there is a difference between allowing the annotation or the 

content of that record as a result of torture.
14

 

6. On 7 May 2015, the International Co-Prosecutor requested oral or written 

submissions on the use at trial of evidence obtained by torture.
15

 The International 

Co-Prosecutor requested submissions, inter alia, because: 

[T]he issue has been coming up a lot with past witnesses in the past few 

weeks, but I would submit that all of those questions that were asked were 

improper questions for other reasons; they were irrelevant. …There is no 

reason at this time to go into the issue of these confessions which the 

Prosecution will – continue to submit – cannot be used by the Defence to 

prove the truth of the matter asserted, because to do so, first, they’re 

completely unreliable; and secondly, it encourages torture when you are 

allowing those who are responsible for the torture to use confessions that they 

obtained through torture to justify their torture and other killings.
16

 

                                                 
12

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Memorandum titled “Trial Chamber response to 

Motions E67, E57, E56, E58, E23, E59, E20, E33, E71 and E73 following Trial Management Meeting of 5 

April 2011,” 8 April 2011 (“Case 002/01 Trial Chamber Memorandum”), E74, p. 3. 
13

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Case 002/01 Judgement, 7 August 2014, E313, 

para. 35, citing Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Transcript, 5 April 2011, E1/2.1, p. 

96-97; Case 002/01 Trial Chamber Memorandum, p.3; Case of Kaing Guek Eav alias “Duch”, 001/18-07-

2007-ECCC/TC, Decision on Parties Requests to Put Certain Materials Before the Chamber Pursuant to 

Internal Rule 87(2), 28 October 2009, D288/6.176, para. 8. 
14

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Transcript, 28 April 2015, E1/294.1, p. 42. 
15

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Transcript, 7 May 2015, E1/298.1, p. 3. 
16

 Id., p. 4-5. 
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7. On 7 May 2015, the Trial Chamber Greffier sent an email to the Case 002/02 parties, 

which was placed on the public Case 002 Case File on 25 May 2015, granting the 

International Co-Prosecutor’s request for submissions on the admissibility and 

permissible uses of evidence that may have been obtained through torture.
17

 The Trial 

Chamber scheduled oral submissions for 25 May 2015, with written submissions to 

be filed by the parties by 21 May 2015.  

8. On 21 May 2015, the NUON Chea Defence filed its written submissions.
18

 The 

NUON Chea Defence submitted, inter alia, that the only reasonable interpretation of 

Article 15 of the Torture Convention is that it applies “only to the use of the content 

of torture-tainted statements by state authorities against individuals, rather than by 

individuals for their defence.”
19

 The Co-Prosecutors may not use torture-tainted 

evidence against NUON Chea.
20

 

9. On 21 May 2015, the Co-Prosecutors filed their written submissions.
21

 The Co-

Prosecutors submitted, inter alia, that Article 15 of the Torture Convention 

recognizes that torture-tainted evidence “is admissible when it is being offered 

‘against the person accused of torture as evidence the statement was made.’”
22

 The 

Co-Prosecutors submitted that the following parts of S-21 and other interrogation 

records were permissible, in accordance with the Torture Convention: (i) biographical 

data recorded in confessions or prison notebooks, such as name, age, residence, 

former occupation, and unit or position;
23

 (ii) the dates of arrest and interrogations;
24

 

(iii) written annotations and reports from interrogators;
25

 (iv) reports by S-21 cadres 

and Kraing Ta Chan notebooks summarizing the interrogations;
26

 (v) lists of 

                                                 
17

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Email from Trial Chamber to Parties titled 

“Submissions regarding evidence obtained through the use of torture,” 7 May 2015, E350/4.2. 
18

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, NUON Chea’s Submissions Regarding the Use 

of “Torture-Tainted Evidence” in the Case 002/02 Trial, 21 May 2015, E350. 
19

 Id., para. 17. 
20

 Id., para. 30. 
21

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Co-Prosecutors’ Submission Regarding the 

Application of the Torture Convention to S-21 Confessions and Other Records Relating to Interrogations of 

Prisoners, 21 May 2015, E350/1. 
22

 Id., para. 7. 
23

 Id., para. 9. 
24

 Id., para. 10. 
25

 Id., para. 11. 
26

 Id., paras. 12-13. 
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implicated cadres in S-21 confessions and Kraing Ta Chan notebooks;
27

 (vi) 

detainees’ statements prior to interrogations expressing their innocence and loyalty;
28

 

and (vii) statements in confessions that are prima facie unlikely to have been made by 

torture, such as statements regarding Party policies, administrative structures, leaders’ 

identities, and official meetings or Congresses.
29

 The Co-Prosecutors submitted that 

these statements either could not be considered statements obtained as a result of 

torture, or were not going to be used for the truth of the statements, or there was a 

good faith basis to conclude that the statements were accurate and reliable.
30

 The Co-

Prosecutors submitted that the Trial Chamber should assess the admissibility and 

weight of such statements after all evidence in the case is completed.
31

 

10. On 21 May 2015, the Civil Parties filed their written submissions.
32

 The Civil Parties 

submitted, inter alia, that the law is clear that a statement obtained by torture or cruel 

or inhuman treatment is inadmissible for the truth of its contents and can only be used 

against a person accused of torture as evidence that the statement was made.
33

 

Annotations or markings by interrogators and officials are admissible as evidence, as 

is evidence relating to the motivations behind interrogations and the subsequent use 

of the confessions by interrogators or officials.
34

 

11. On 21 May 2015, the KHIEU Samphan Defence filed its written submissions.
35

 The 

KHIEU Samphan Defence submitted, inter alia, that torture-tainted evidence or 

evidence tainted by physical or mental duress should only be admitted as evidence of 

the particular statement.
36

 

 

 

                                                 
27

 Id., para. 15. 
28

 Id., para. 16. 
29

 Id., para. 17. 
30

 See, e.g., id., paras. 9-10, 15, 17. 
31

 Id., para. 22. 
32

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Civil Party Lead Co-Lawyers’ Submissions 

Relating to the Admissibility and Permissible Uses of Evidence Obtained Through Torture, 21 May 2015, 

E350/3. 
33

 Id., para. 16. 
34

 Id., para. 17. 
35

 Case of NUON Chea et al., 002/19-09-2007-ECCC/TC, Conclusions de la Défense de M. KHIEU 

Samphân concernant l’usage des informations obtenues sous la torture, 21 May 2015, E350/4. 
36

 Id., paras. 12-13. 
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II. ADMISSIBILITY OF REQUEST 

 

12. The Supreme Court Chamber has held that intervention by one Accused in another 

Accused’s case may be permitted “on a case-by-case basis where the interests of 

justice so dictate,”
37

 when intervention is in the “legitimate interests” of the 

requesting party and denial thereof could cause him prejudice.
38

 Mr. MEAS Muth has 

a legitimate interest in the rules set by the Trial Chamber on the admissibility and use 

of torture-tainted evidence during trial. This decision will impact significantly the 

presentation of evidence in Case 003 and will guide the Co-Investigating Judges as to 

how it can use torture-tainted evidence during its investigation. The Trial Chamber 

must permit the Case 003 Defence to intervene by filing written submissions. There is 

no Cambodian or ECCC law or procedural rule that prevents such intervention.  

13. Should the Trial Chamber decide not to permit the Case 003 Defence to directly 

intervene in Case 002/02 for the purpose of addressing the admissibility and use of 

torture-tainted evidence, the Case 003 Defence requests to be permitted to act as an 

amicus curiae. Rule 33 does not limit or restrict who may act as an amicus curiae: 

any person or organization may be granted leave to submit an amicus curiae brief if 

the Chamber considers it desirable for the proper adjudication of the case. The 

Supreme Court Chamber has held that it is “preferable” that an amicus curiae has an 

“abstract interest” in the particular issue, rather a motive to obtain a particular 

outcome.
39

 However, there is no requirement at the ECCC that an amicus curiae be a 

disinterested party. Permitting the Case 003 Defence to intervene as an amicus curiae 

would assist the Trial Chamber in the proper adjudication of this issue.  

III. ARGUMENTS IN SUPPORT OF THE CASE 003 DEFENCE’S 

INTERVENTION AS AN INTERESTED PARTY IN CASE 002/02 

14. Mr. MEAS Muth would be prejudiced if he is not permitted to intervene in Case 002 

on the issue of the use of torture-tainted evidence at trial. Mr. MEAS Muth is charged 

with the offense of torture under the 1956 Cambodian Penal Code and torture as a 

                                                 
37

 Case of NUON Chea et al., 002/19-09-2007-ECCC/SC, Decisions on Requests to Intervene or Submit 

Amici Curiae Briefs in Case 002/01 Appeal Proceedings, 8 April 2015, F20/1, para. 12, dismissing requests 

by the Case 003 Defence and a party to Case 004 to intervene in the Case 002/01 appeal proceedings or 

submit an amicus curiae brief regarding the applicability of JCE III, because the subject matter had been 

extensively litigated in Case 002. 
38

 Id., para. 11. 
39

 Id., para. 9. 
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grave breach of the Geneva Conventions.
40

 Accordingly, a determination as to the 

admissibility and use of torture-tainted evidence will significantly impact Mr. MEAS 

Muth’s interests in Case 003. The decision will create a precedent on the admissibility 

and use of such evidence, affecting both Mr. MEAS Muth’s presentation of evidence 

in the Case 003 trial proceedings and the Co-Investigating Judges by providing 

guidance on the use of such material. Mr. MEAS Muth has a legitimate interest in the 

Trial Chamber’s consideration of this issue in Case 002.  

15. Although judicial decisions are operative only between parties to a case and only 

regarding that particular case, in reality, judicial decisions resound beyond particular 

cases and can, and regularly do, impact other cases. This is particularly true where, as 

at the ECCC, one Trial Chamber will hear multiple cases with different Accused. In 

recognition of the fact that a decision in one ECCC case can affect parties in another 

case, ECCC Chambers previously have permitted interventions when the issue under 

consideration is one that would affect parties in other cases.  

16. For example, the Pre-Trial Chamber has invited submissions from Case 001 Civil 

Parties on an application made in Case 002, on the ground that determination of the 

application would lead to the issuance of general directions on the rights of 

unrepresented Civil Parties to address the Pre-Trial Chamber and thus would affect 

Civil Parties in both Cases 001 and 002.
41

  

17. Similarly, a decision by the Trial Chamber as to the admissibility and use of torture-

tainted evidence in Case 002 will affect Mr. MEAS Muth because it will impact the 

evidence permitted in Case 003 and the means for which it can be used during the 

investigation and at trial.  

18. Other international tribunals have permitted intervention when a decision would 

impact the interests of other accused before the tribunal. At the Special Court for 

Sierra Leone (“SCSL”), for example, the Appeals Chamber permitted Augustine 

Gbao and Moinina Fofana (Accused in other cases before the SCSL) to intervene in 

                                                 
40

 Case of MEAS Muth, 003/07-09-2009-ECCC-OCIJ, Decision to Charge MEAS Muth In Absentia, 

Annex, 3 March 2015, D128.1, paras. 4, 10. 
41

 See Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ (PTC02), Decision on IENG Sary’s 

Request to Make Submissions on the Application of the Theory of Joint Criminal Enterprise in the Co-

Prosecutors’ Appeal of the Closing Order against Kaing Guek Eav “Duch”, 6 October 2008, D99/3/19, 

para. 11, referring to those Civil Party directions, which appear to be confidential. 
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Prosecutor v. Kallon & Kamara regarding the applicability of the Lomé Accord 

amnesty.
42

 The Appeals Chamber also permitted Moinina Fofana to intervene in two 

matters in Prosecutor v. Norman regarding the SCSL’s jurisdiction to prosecute the 

Accused for child recruitment
43

 and the SCSL’s judicial independence.
44

 

19. Refusing to allow the Defence to intervene on the basis that the admissibility and use 

of torture-tainted evidence may be challenged in Case 003 at a later time does not 

sufficiently protect Mr. MEAS Muth’s interests and would not be in the interest of 

judicial economy. The Trial Chamber is unlikely to reach a different decision in Case 

003 than it will in Case 002. A different decision would, in any event, be improper 

and inappropriate, as it would violate Mr. MEAS Muth’s right to equal treatment. 

20. It is in the interests of judicial economy to permit the Case 003 Defence to intervene 

on this issue. Intervention at this stage will reduce the number of submissions filed 

and hearings ultimately held before the Trial Chamber on this issue, rendering future 

trial proceedings in Case 003 more efficient. The Trial Chamber would be best served 

by having all potential arguments before it now – including arguments from other 

Accused not in Case 002/02 – before a decision is taken.  

21. Intervention by the Case 003 Defence would not prejudice any parties in Case 002. 

The Case 003 Defence’s submission is intended to ensure that the Trial Chamber 

receives comprehensive arguments on all relevant points of law related to the use at 

trial of torture-tainted evidence. The submission is not intended to support or 

supplement any of the arguments by Case 002 parties.  

22. Intervention by the Case 003 Defence would not delay Case 002. The Case 002 

parties filed written submissions only on 21 May 2015, with oral submissions on 25 

May 2015. Receiving the Case 003 Defence’s submissions now would not cause a 

need for any additional time before the Trial Chamber begins to deliberate the issue.  

                                                 
42

 See Prosecutor v. Kallon & Kamara, SCSL-2004-15-AR72(E), Decision on Challenge to Jurisdiction: 

Lomé Accord Amnesty, 13 March 2004, title page (listing Gbao and Fofana as interveners) and p. 3, noting 

that Gbao and Fofana had filed written submissions and were granted leave to intervene at the oral hearing. 
43

 See Prosecutor v. Norman, SCSL-2004-14-AR72(E), Decision on Preliminary Motion Based on Lack of 

Jurisdiction (Child Recruitment), 31 May 2004, title page (listing Fofana as an intervener), and p. 3, noting 

that Fofana had filed written submissions and was granted leave to intervene at the oral hearing. 
44

 Prosecutor v. Norman, SCSL-2004-14-AR72(E), Decision on Preliminary Motion Based on Lack of 

Jurisdiction (Judicial Independence), 31 May 2004, title page (listing Fofana as an intervener). 
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IV. ARGUMENTS IN SUPPORT OF THE CASE 003 DEFENCE ACTING AS 

AN AMICUS CURIAE IN CASE 002/02 

23. No party will be prejudiced by the filing of an amicus curiae brief on this issue, as 

Rule 33(2) provides that the parties have a right to respond to the brief. Further, as 

stated supra in paragraph 22, the proceedings will not be delayed. 

24. There is no ulterior motive
45

 underlying the Case 003 Defence’s request for leave to 

file an amicus curiae brief. The Case 003 Defence does not intend to attempt to serve 

as substitute counsel for NUON Chea or KHIEU Samphan.
46

 The Case 003 Defence 

has no interest in assisting with the defence of NUON Chea or KHIEU Samphan. The 

Case 003 Defence is solely interested in ensuring that Mr. MEAS Muth’s rights and 

interests are fully protected in Case 003 through a proper determination of this issue.  

25. The fact that the Case 003 Defence has an interest in the Trial Chamber’s decision on 

torture-tainted evidence does not mean that it cannot be permitted to be an amicus 

curiae in Case 002. Although the International Criminal Court’s Pre-Trial Chamber II 

has stated that amici curiae should be independent, impartial, and have no other 

standing in the proceedings,
47

 other international tribunals have permitted 

organizations and persons with an interest in the case to act as amicus curiae on 

particular issues.  

26. In Bagosora, the International Criminal Tribunal for Rwanda permitted the 

intervention of amicus curiae with a legal interest in the outcome of an issue. As Trial 

Chamber II noted: “[T]he general definition of amicus curiae does not call for 

impartiality on the part of the filing party. Rather it takes into consideration that such 

                                                 
45

 See Prosecutor v. Kallon, SCSL-2003-07-PT, Decision on Application by the Redress Trust, Lawyers 

Committee for Human Rights and the International Commission of Jurists for Leave to File Amicus Curiae 

Brief and to Present Oral Submissions, 1 November 2003 (“SCSL Kallon Decision on Application by 

Legal Organizations”), para. 7, in which the Appeals Chamber granted the applicants leave to intervene in 

the case orally and in writing, stating: “We do not consider that [the applicants] seek leave to intervene for 

any ulterior motive, for example to provide a publicity platform for themselves, or to use the Court’s 

privileges and immunities to put declarations on the record or to promote some hidden agenda.” 
46

 See Case of KAING Guek Eav alias “Duch”, 001/18-07-2007-ECCC/SC, Decision on DSS Request to 

Submit an Amicus Curiae Brief to the Supreme Court Chamber, 9 December 2010, F7/2, paras. 8-9, in 

which the Supreme Court Chamber rejected a request by the Defence Support Section (“DSS”) for leave to 

file an amicus curiae brief regarding Duch’s appeal against the Case 001 Judgement, finding that the DSS 

intended to supplement Duch’s Appeal Brief and, in effect, serve as substitute counsel for the Accused. 
47

 Situation in the Republic of Kenya, ICC-01/09, Decision on Application for Leave to Submit Amicus 

Curiae Observations, 18 January 2011, para. 6, in which Mr. Ruto, who was under investigation by the 

Prosecutor, requested leave to act as an amicus curiae in regard to issuance of a summons or arrest warrant. 
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briefs are filed by a party, not a part of the action, but one with strong interests in or 

views on the subject matter before the court.”
48

 Thus, the Judges of the Chamber 

consider an intervener’s interest in the subject matter when assessing the brief. 

27. At the SCSL, the Appeals Chamber observed that an intervening party may have 

either a direct interest in the issue, “insofar as this decision will be likely to create a 

precedent affecting [it] in the future[,]”
49

 or an indirect interest, “in the sense that a 

State or NGO or campaigning group may wish to have the law clarified or declared or 

developed in a particular way.”
50

 The Appeals Chamber permitted three international 

legal organizations to act as amicus curiae regarding the question of the validity of an 

amnesty, finding: 

a real reason to believe that written submissions, supplemented by oral 

argument by the applicants, will assist it in reaching the right decision on the 

issues before it…. It is therefore desirable for the proper determination of the 

Kallon Application to receive such assistance…. 
51

 

28. In reaching this decision, the Appeals Chamber observed: “the ‘proper determination’ 

of the case refers, quite simply, to the Court reaching the decision which most accords 

with the end of justice – i.e. that gets the law right.”
52

 The Appeals Chamber desired 

the assistance of the three international legal organizations in getting the law right 

regarding amnesty. 

29. The International Criminal Tribunal for the former Yugoslavia (“ICTY”) similarly 

permits intervention by amicus curiae that have an interest in the case. The ICTY 

requires only that the organization or person notify the Chamber of their interest and 

of any contact or relationship they may have or have had with any party to the case.
53

 

Accordingly, ICTY Chambers have permitted the Association of Defence Counsel 

                                                 
48

 Prosecutor v. Bagosora, ICTR-96-7-T, Decision on the Amicus Curiae Application by the Government 

of the Kingdom of Belgium, 6 June 1998, p. 3. This Decision was vacated in 2007 after the Government of 

Belgium failed to submit an amicus curiae brief and the taking of evidence had been completed. Trial 

Chamber II concluded that it had heard considerable evidence on the particular issue and that an amicus 

curiae brief would no longer assist the Chamber in the proper determination of the case. Prosecutor v. 

Bagosora et al., ICTR-98-41-T, Reconsideration of Earlier Decision on Amicus Curiae Application by the 

Kingdom of Belgium, 13 February 2007, para. 6. 
49

 SCSL Kallon Decision on Application by Legal Organizations, para. 4. 
50

 Id. 
51

 Id., para. 12.  
52

 Id., para. 5. 
53

 See Information Concerning the Submission of Amicus Curiae Briefs, 27 March 1997, IT/122, para. 3(a) 

and (f), available at 

http://icty.org/x/file/Legal%20Library/Miscellaneous/it122_amicuscuriae_briefs_en.pdf. 
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Practising Before the ICTY to intervene as an amicus curiae on issues related to joint 

criminal enterprise and the conduct of counsel.
54

  

30. Taking into consideration the jurisprudence and practice of other international 

tribunals on the admission of amicus curiae, the Case 003 Defence’s direct interest in 

the outcome of the Case 002 submissions on torture-tainted evidence should not be 

deemed to prohibit it from intervening in this case. The Trial Chamber’s decision as 

to whether to grant the Case 003 Defence leave to file an amicus curiae brief should 

only be based on whether acceptance of this brief is desirable for the proper 

adjudication of the issue. The answer to this question is yes: the Case 003 Defence’s 

amicus curiae brief will assist the Trial Chamber in determining the question of the 

admissibility and possible uses during trial of torture-tainted evidence. Accordingly, 

leave to file the amicus curiae brief should be granted. 

WHEREFORE, for all of the reasons stated herein, the Defence respectfully requests the 

Trial Chamber to allow it to intervene in writing in the matter of “Submissions regarding 

evidence obtained through the use of torture.” In the alternative, the Case 003 Defence 

seeks leave to file the attached amicus curiae brief on the issue of the admissibility and 

permissible uses at trial of evidence that may have been obtained through torture. 

Respectfully submitted, 

 

 

 

  ________________      _____________________ 

  ANG Udom                          Michael G. KARNAVAS 

 

Co-Lawyers for Mr. MEAS Muth 

 

Signed in Phnom Penh, Kingdom of Cambodia on this 26
th

 day of May, 2015 

                                                 
54

 Prosecutor v. Brđanin, IT-99-36-A, Decision on Motion to Dismiss Ground 1 of the Prosecutor’s 

Appeal, 5 May 2005, p. 5; Prosecutor v. Brđanin, IT-99-36-A, Amicus Brief of Association of Defence 

Counsel – ICTY, 5 July 2005; Prosecutor v. Prlić et al., IT-04-74-T, Order Appointing an Amicus Curiae, 

3 July 2009; Prosecutor v. Prlić et al., IT-04-74-T, Advisory Opinion of Amicus Curiae Disciplinary 

Council of the Association of Defence Counsel of the ICTY, 13 August 2009. 
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MEAS MUTH’S SUBMISSION IN INTERVENTION OR AMICUS CURIAE 

BRIEF ON THE USE OF TORTURE-TAINTED EVIDENCE AT THE ECCC 

“[T]orture is torture whoever does it, judicial proceedings are judicial proceedings, 

whatever their purpose – the former can never be admissible in the latter.”
55

 

I. ISSUE 

Cambodian and international law prohibit the use of statements obtained by way of 

torture from being used in any proceedings. International law permits the use of such 

statements against an accused only as evidence that the statement was made. To what 

extent should the Trial Chamber permit torture-tainted statements, such as biographical 

information or statements within confessions on the policies and practices of the 

Communist Party of Kampuchea, to be used as evidence? 

II. ARGUMENT 

A. Cambodian and international law prohibit the use of torture-tainted 

evidence as evidence in judicial proceedings 

1. Torture-tainted evidence is prohibited under Cambodian law  

1. The Cambodian Constitution, which recognizes the Universal Declaration of Human 

Rights and other international human rights instruments,
56

 prohibits the admission of 

confessions obtained by physical or mental force as evidence of guilt.
57

 The Cambodian 

Criminal Procedure Code (“CCPC”) also prohibits the use as evidence of confessions 

given under physical or mental duress, stating that such statements “shall have no 

evidentiary value.”
58

 Cambodia acceded to the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (“Torture Convention”) in 

1992.
59

 Cambodian law and procedural rules reflect the internationally recognized 

prohibitions against torture and the use in court proceedings of torture-tainted evidence.  

                                                 
55

 European Commissioner for Human Rights Report by Mr. Alvaro-Gil Robles, Commissioner for Human 

Rights, 4–12 November 2004, Strasbourg, 8 June 2005, Comm DH (2005) 6, para. 27. 
56

 Constitution of the Kingdom of Cambodia dated 24 September 1993 Modified by Kram dated 8 March 1999 

promulgating the amendments to Articles 11, 12, 13, 18, 22, 24, 26, 28, 30, 34, 51, 90, 91, 93 and other 

Articles from Chapter 8 through Chapter 14 of the Constitution of the Kingdom of Cambodia, adopted by the 

National Assembly on 4 March 1999, Art. 31. 
57

 Id., Art. 38. 
58

 Cambodian Criminal Procedure Code (2007), Art. 321. 
59

 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted on 

10 December 1984, entered into force on 26 June 1987, 1465 U.N.T.S. 113 (1984). See 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-9&chapter=4&lang=en. 
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2. Torture-tainted evidence is prohibited under international law 

2. The prohibition of torture is a jus cogens norm of international law,
60

 found in multiple 

international human rights instruments.
61

 This prohibition extends to the official use of 

evidence obtained by torture, as this use indicates acceptance of the practice of using 

torture to obtain evidence.
62

 The prohibition on using torture-tainted evidence in judicial 

proceedings is an essential link to the right to a fair trial.
63

 

3. The universal condemnation of torture led to the UN General Assembly’s 1975 

Declaration on the Protection of All Persons from Being Subjected to Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (“Declaration Against 

Torture”).
64

 Article 12 of the Declaration Against Torture states:   

Any statement that is established to have been made as a result of torture or 

other cruel, inhuman or degrading treatment or punishment may not be invoked 

as evidence against the person concerned or against any other person in any 

proceedings.  

4. The Torture Convention subsequently was drafted to strengthen the Declaration Against 

Torture.
65

 It was adopted and opened for signature, ratification, and accession on 10 

December 1984 and entered into force on 26 June 1987. Currently, 158 States are parties 

to the Convention,
66

 making it “one of the most widely ratified of multilateral treaties.”
67

  

                                                 
60

 In re: Iraq and Afghanistan Detainees, Misc. No. 06-145 TFH, Brief of J. Herman Burgers and Theo Van 

Boven as Amici Curiae in Support of Plantiffs’ Opposition to Defendants’ Motions to Dismiss 11 (D.C., 30 

June 2006). 
61

 See, e.g., International Covenant on Civil and Political Rights, adopted 16 December 1966, entered into 

force on 23 March 1976, 999 U.N.T.S. 171 (1966), Art. 7; Convention on the Rights of the Child, adopted 20 

November 1989, entered into force on 2 September 1990, 1577 U.N.T.S. 44 (1989), Art. 37(a); Convention for 

the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No. 14, 

opened for signature 4 November 1950, entered into force on 3 September 1953 (1950), Art. 3; Charter of 

Fundamental Rights of the European Union, 2000/C 364/01 (18 December 2000), Art. 4; American 

Convention on Human Rights, adopted 22 November 1969, entered into force on 18 July 1978, OAS Treaty 

Series No. 36 (1969), Art. 5(2); African Charter on Human and Peoples' Rights, adopted 27 June 1981, OAU 

Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force 21 October 1986, Art. 5; Inter-American 

Convention to Prevent and Punish Torture, adopted 9 December 1985, entered into force on 28 February 1987, 

OAS Treaty Series No. 67 (1985) (“Inter-American Convention on Torture”), Art. 10. 
62

 See United States v. Abu Ali, 395 F.Supp. 2d 338, 379 (E.D.Va. 2005): “Due to the serious nature of the 

allegations of torture and mistreatment being made by the defendant, the Court would like to make a very clear 

statement that torture of any kind is legally and morally unacceptable, and that the judicial system of the 

United States will not permit the taint of torture in its judiciary proceedings.”  
63

 MANFRED NOWAK ET AL., THE UNITED NATIONS CONVENTION AGAINST TORTURE: A COMMENTARY 503 

(Oxford University Press, 2008) (“NOWAK”). These rights are protected at the ECCC under the Agreement, 

Art. 13(1); the Establishment Law, Arts. 33 new, 35 new; and Rule 21.   
64

 Declaration on the Protection of all Persons from Being Subjected to Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, G.A. Res. 3452 (1975). 
65

 CHRIS INGELSE, THE UN COMMITTEE AGAINST TORTURE: AN ASSESSMENT 2-3 (Kluwer Law International 

2001) (“INGELSE”). 
66

 See http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-9&chapter=4&lang=en.  
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Article 15 mandates that “[e]ach State Party shall ensure that any statement which is 

established to have been made as a result of torture shall not be invoked as evidence in 

any proceedings, except against a person accused of torture as evidence that the 

statement was made.” No State Party has filed a reservation to this Article, indicating 

that the prohibition on the use of torture-tainted statements is universally accepted as a 

necessary deterrent to the use of torture to obtain evidence. 

5. According to the UN Special Rapporteur on Torture,
68

 the two rationales behind the 

exclusion of torture-tainted evidence are: 

a. Prohibiting such evidence in legal proceedings removes an important incentive for 

the use of torture, contributing to prevention of the practice;
69

 and 

b. Information obtained by torture is usually not reliable enough to be used as a source 

of evidence in any legal proceedings. 

6. The concern under the first rationale is that allowing torture-tainted evidence to be used 

in judicial proceedings will create an incentive to use torture. At issue is not an incentive 

created for one particular torturer, but an incentive created for anyone who might 

consider using torture in the future to obtain evidence for judicial proceedings. As the 

UN Committee against Torture (“UNCAT”) has established, there is “a direct link 

between the admissibility in court of statements made as a result of torture and the 

meagre success of efforts against torture practices… Evidence obtained by torture is of 

absolutely no value and therefore has no place in the court file.”
70

 The desire to use 

torture-tainted evidence for a moral or honorable reason, by using it to prosecute alleged 

torturers, is irrelevant. The use of such evidence at trial for any reason creates an 

incentive for future perpetrators of torture. 

7. Regarding the second rationale for excluding torture-tainted evidence, scholar Kai 

Ambos has noted:  

                                                                                                                                                      
67

 Michael P. Scharf, Tainted Provenance: When, if Ever, Should Torture Evidence Be Admissible?, 65 WASH. 

& LEE L. REV. 129, 134-35 (2008). 
68

 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, 

U.N.G.A., 61
st
 Sess. UN Doc. No. A/61/259, 14 August 2006, para. 45.   

69
 “That torture continues to flourish in some parts of the world today is attributed (at least in part) to the fact 

that some courts have been willing to ignore that torture was used to obtain incriminating evidence.” Rosemary 

Pattenden, Admissibility in Criminal Proceedings of Third Party and Real Evidence Obtained by Methods 

Prohibited by UNCAT, 10 INT’L J. EVIDENCE & PROOF 1, 7 (2006) (“Pattenden”).  
70

 INGELSE, at 379. 



002/19-09-2007-ECCC/TC 

 

MEAS MUTH’S BRIEF ON USE OF TORTURE-TAINTED EVIDENCE Page 4 of 10 

[U]nreliability of torture evidence was the main reason … for its abolition in the 

post-revolutionary, enlightened reformed criminal procedure codes of the 

European continent. The infliction of torture is more likely to test a suspect’s 

capacity to endure pain than his loyalty to the truth.
71

  

8. Although concerns about reliability are one reason that torture-tainted evidence must be 

excluded, Article 15 of the Torture Convention contains no exception for information 

that is demonstrated to be reliable. Accordingly, a determination that evidence is likely 

to be reliable does not affect whether it must be excluded.
72

  

9. Other international conventions prohibit the use of torture-tainted evidence. Although 

the International Covenant on Civil and Political Rights (“ICCPR”) does not expressly 

prohibit its use, the UN Human Rights Committee (a body of independent experts 

monitoring the ICCPR’s implementation by State Parties, such as Cambodia)
73

 stated 

regarding Article 7: “[i]t is important for the discouragement of violations under article 

7 that the law must prohibit the use or admissibility in judicial proceedings of statements 

or confessions obtained through torture or other prohibited treatment.”
74

  

10. Regional human rights bodies also prohibit the use of torture-tainted evidence. The 

European Court of Human Rights has held: “incriminating evidence – whether in the 

form of a confession or real evidence – obtained as a result of acts of violence or 

brutality or other forms of treatment which can be characterized as torture – should 

never be relied on as proof of the victim’s guilt, irrespective of its probative value.”
75

 

  

                                                 
71

 Kai Ambos, The Transitional Use of Torture Evidence, 42 ISR. L. REV. 362, 369 (2009). 
72

 As stated by Lord Hope in A and Others v. Secretary of State for the Home Department: 

[t]he use of such evidence [obtained by torture] is excluded not on grounds of its unreliability – if that 

was the only objection to it, it would go to its weight, not to its admissibility – but on grounds of its 

barbarism, its illegality and its inhumanity. The law will not lend its support to the use of torture for 

any purpose whatever. 

A (FC) and others (FC) (Appellants) v. Secretary of State for the Home Department (Respondent), [2005] 

UKHL 71, para. 112. 
73

 See Office of the United Nations High Commissioner for Human Rights, Human Rights Committee, 

website, available at http://www2.ohchr.org/english/bodies/hrc/. Cambodia signed the ICCPR on 17 October 

1980 and acceded to it on 26 May 1992. See United Nations Treaty Collection, website, available at 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en#3. 
74

 Human Rights Committee, General Comment 20, Article 7 (44
th

 Sess., 1992), Compilation of General 

Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. 

HRI/GEN/1/Rev.1 at 30 (1994), para. 12.  
75

 Jalloh v. Germany¸ Eur. Ct. H.R., Application No. 54810/00, 11 July 2006, para. 105. 
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3. Torture-tainted evidence is prohibited at other international 

tribunals 

11. The international ad hoc tribunals and the International Criminal Court (“ICC”) prohibit 

the use of torture-tainted evidence in proceedings. Their rules contain no exceptions. 

12. Rule 95 of the Rules of Procedure and Evidence of the International Criminal Tribunal 

for the former Yugoslavia (“ICTY”) and the International Criminal Tribunal for Rwanda 

(“ICTR”) states: “No evidence shall be admissible if obtained by methods which cast 

substantial doubt on its reliability or if its admission is antithetical to, and would 

seriously damage, the integrity of the proceedings.” Rule 95 of Rules of Procedure and 

Evidence of the Special Court for Sierra Leone states: “No evidence shall be admitted if 

its admission would bring the administration of justice into serious disrepute.”  

13. Article 69(7) of the ICC’s Rome Statute, which closely resembles ICTY/ICTR Rule 95, 

states: “[e]vidence obtained by means of a violation of this Statute or internationally 

recognized human rights shall not be admissible if: (a) The violation casts substantial 

doubt on the reliability of the evidence; or (b) The admission of the evidence would be 

antithetical to and would seriously damage the integrity of the proceedings.” “A 

statement procured directly by torture is par excellence evidence the admissibility of 

which is antithetical to, or damages, the integrity of the tribunal.”
76

   

14. Some Chambers have held that statements obtained “by means including oppressive 

conduct” cannot be admitted. For example, in Perišić, the ICTY Trial Chamber stated:  

Rule 95 … provides for the exclusion of improperly obtained evidence. It declares 

that no evidence shall be admissible if obtained by methods which cast substantial 

doubt on its reliability or if its admission is antithetical to, and would seriously 

damage, the integrity of the proceedings. Accordingly, the Trial Chamber makes it 

clear at the very outset that statements which are not voluntary, but rather are 

obtained by means including oppressive conduct, cannot be admitted.
77

 

15. The Rules of these tribunals require that torture-tainted evidence be wholly excluded. 

This is an exception to the general rule in international tribunals to admit evidence freely 

                                                 
76

 Pattenden, at 15. 
77

 Prosecutor v. Perišić, IT-04-81-T, Order for Guidelines on the Admission and Presentation of Evidence, and 

Conduct of Counsel in Court, 29 October 2008, para. 38 (emphasis added). See also Prosecutor v. Delić, IT-

04-83-T, Decision Adopting Guidelines on the Admission and Presentation of Evidence and Conduct of 

Counsel in Court, 24 July 2007, para. 33. 
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and consider its weight at the end of trial, in the context of the entire trial record.
78

 These 

tribunals make no exceptions or qualifications as to the evidence derived from torture 

that can be used during judicial proceedings. The ECCC should not be the exception. 

 

B. Statements must not be admitted if there is a real risk that they were 

made under torture 

16. The Trial Chamber must determine the applicable standard for assessing whether a 

statement is “established” as being made under torture. The burden of proof is on the 

Co-Prosecutors to demonstrate the statement was not made under torture.
79

 The 

European Court of Human Rights applies a “real risk” standard. If there is a “real risk” a 

statement was made under torture, it cannot be admitted unless the court has assessed 

the arguments and is satisfied that there is no such risk.
80

  

C. Where admitted by the Trial Chamber, torture-tainted evidence may not 

be used for its truth but only as evidence that a statement was made 

17. Despite concerns about the impact of the use of torture-tainted evidence in proceedings, 

Article 15 of the Torture Convention contains an exception to the prohibition against the 

use of torture-tainted evidence. Any statement “which is established to have been made 

as a result of torture shall not be invoked as evidence in any proceedings, except against 

a person accused of torture as evidence that the statement was made.”
81

 Other 

international instruments mirror Article 15 in restricting the admissibility and use of 

torture-tainted evidence to use against a person accused of torture as evidence that the 

statement was made.
82

 Torture-tainted evidence may not be used to prove that the 

                                                 
78

 See Prosecutor v. Orić, IT-03-68-T, Judgement, 30 June 2006, para. 14. See also JUDGE RICHARD MAY & 

MARIEKE WIERDA, INTERNATIONAL CRIMINAL EVIDENCE 93 (Transnational Publishers, Inc. 2002): “In this 

respect, international criminal trials resemble criminal trials held under the civil law systems, operating under a 

‘free evaluation of evidence.’” 
79

 NOWAK, at 533. 
80

 El Haski v. Belgium, Eur. Ct. H.R., Application No. 649/08, 25 September 2012, para. 88. See also NOWAK, 

at 534, citing A (FC) and others (FC) (Appellants) v. Secretary of State for the Home Department 

(Respondent), [2005] UKHL 71, paras. 54-62, 80, 98. 
81

 Torture Convention, Art. 15 (emphasis added).   
82

 Article 10 of the Inter-American Convention on Torture states (emphasis added): “[n]o statement that is 

verified as having been obtained through torture shall be admissible as evidence in a legal proceeding, except 

in a legal action taken against a person or persons accused of having elicited it through acts of torture, and 

only as evidence that the accused obtained such statement by such means.” Similarly, the Guidelines and 

Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or 

Punishment in Africa require States to: “[e]nsure that any statement obtained through the use of torture, cruel, 

inhuman or degrading treatment or punishment shall not be admissible as evidence in any proceedings except 

against persons accused of torture as evidence that the statement was made.” Resolution on Guidelines and 

Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or 
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statement is true. It only may be used against a person accused of torture to prove that 

the statement was given under torture.
83

 The Trial Chamber recognized this exception in 

Cases 001
84

 and 002/01
85

 and must continue to do so in Cases 002/02 and 003. To do 

otherwise would violate the parties’ and Mr. MEAS Muth’s right to equal treatment.
86

   

D. Preliminary biographical information, derivative evidence, and 

secondary sources obtained from torture-tainted evidence cannot be 

used in ECCC proceedings 

1.Preliminary biographical information 

18. Preliminary biographical information – including victims’ names, ages, residences, 

former occupations, and units or positions within the Democratic Kampuchea regime – 

must be considered to be torture-tainted and deemed inadmissible. As the Office of the 

Co-Investigating Judges has stated, such information may have been given under 

circumstances that do not rise to the level of torture, but that may suggest that the 

information was not given freely.
87

 Even if biographical information was not obtained 

by torture or was obtained as a part of a general recording process, it cannot be 

considered to have been given freely when it was given while facing imminent torture. 

19. There is no international consensus as to the definition of torture:
88

 “[w]hat constitutes 

torture is dependent on individual perceptions, and the scope of prohibited behavior 

differs depending on the culture.”
89

 Preliminary questioning in itself could constitute a 

form of unlawful ill-treatment when the respondent knows that torture awaits, even if it 

does not reach the level of actual torture. Further, methods of questioning or 

                                                                                                                                                      
Punishment in Africa, African Commission and Peoples’ and Human Rights, 32

nd
 Sess., 17-23 October 2002, 

para. 29 (emphasis added), available at http://www.achpr.org/files/sessions/32nd/resolutions/61/achpr32_

robben_island_guidelines_eng.pdf. 
83

 J. HERMAN BURGERS & HANS DANELIUS, THE UN CONVENTION AGAINST TORTURE: A HANDBOOK ON THE 

CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 

208 (Martinus Nijhoff Publishers 1988). 
84

 See Case of Kaing Guek Eav alias “Duch”, 001/18-07-2007-ECCC/TC, Decision on Parties Requests to Put 

Certain Materials Before the Chamber Pursuant to Internal Rule 87(2), 28 October 2009, E176, para. 8. 
85

 Case 002/01 Trial Chamber Memorandum, p. 3. 
86

 See Cambodian Constitution, Art. 31; Cambodian Code of Criminal Procedure, Art. 3. This right also is 

enshrined in Article 7 of the Universal Declaration of Human Rights (proclaimed on 10 December 1948, G.A. 

Res. 217 A (III) (1948)), and Articles 14(1) and 26 of the ICCPR, which the ECCC must respect pursuant to 

Article 31 of the Cambodian Constitution. 
87

 Case of NUON Chea et al., 002/19-09-2007-ECCC-OCIJ, Order on use of statements which were or may 

have been obtained by torture, 28 July 2009, para. 19. 
88

 Pattenden, at 18.  
89

 Omer Ze’ev Bekerman, Torture - The Absolute Prohibition of a Relative Term: Does Everyone Know What 

is in Room 101?, 53 AM. J. COMP. L. 743, 745 (2005). 
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interrogation aimed at obtaining confessions or information may cause severe pain and 

suffering that does not constitute torture, but is cruel and inhuman treatment. 

Confessions or information obtained through such means should be excluded. 

20. Article 15 can be interpreted as broadly applying to statements obtained by ill-

treatment.
90

 The UNCAT has stated that statements obtained by prohibited ill-treatment 

may not be used as evidence in any proceedings: “[t]he Committee considers that 

articles 3-15 [of the Torture Convention] are likewise obligatory as applied to both 

torture and ill-treatment.”
91

 Given the broad preventative purpose behind the Article 15 

prohibition, it would be meaningless if it did not prohibit the use in judicial proceedings 

of information obtained in circumstances suggesting torture or unlawful ill-treatment. 

21. Other international instruments prohibit the use of statements obtained by prohibited 

means other than torture. As noted supra in paragraph 9, the UN Human Rights 

Committee has declared, regarding Article 7 of the ICCPR: “the law must prohibit the 

use of admissibility in judicial proceedings of statements or confessions obtained 

through torture or other prohibited treatment.”
92

 Article 12 of the Declaration Against 

Torture prohibits the use of statements “established to have been made as a result of 

torture or other cruel, inhuman or degrading treatment or punishment…” Preliminary 

biographical information must be excluded if it was obtained under such circumstances.  

2.Derivative evidence 

22. Derivative evidence, i.e. evidence obtained from a statement made under torture (the 

fruit of the poisonous tree
93

), also should be excluded. Such evidence includes: a. 

annotations that require or rely on any reference to the content of a confession, including 

any cadres’ summaries or reports of the results of interrogations; b. identifying 

                                                 
90

 See NOWAK, at 535. 
91

 UN Committee Against Torture, General Comment No. 2 on Implementation of Article 2 by States parties, 

UN Doc. No. CAT/C/GC/2, 24 January 2008, para. 6. 
92

 Human Rights Committee, General Comment 20, Article 7 (44
th

 Sess., 1992), Compilation of General 

Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/

Rev.1 at 30 (1994), para. 12. 
93

 The “fruit of the poisonous tree” is a phrase used in the United States to describe evidence gathered as a 

result of an illegal search. Such evidence will be excluded from trial. See Silverthorne Lumber Co. v. United 

States, 251 U.S. 385, 392 (U.S. 1920): “The essence of a provision forbidding the acquisition of evidence in a 

certain way is that not merely evidence so acquired shall not be used before the Court but that it shall not be 

used at all. Of course this does not mean that the facts thus obtained become sacred and inaccessible. If 

knowledge of them is gained from an independent source they may be proved like any others, but the 

knowledge gained by the Government’s own wrong cannot be used by it in the way proposed.” 
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information of persons implicated in confessions; and c. statements in confessions 

relating to: Communist Party of Kampuchea (“CPK”) policies or decisions, CPK 

administrative structure, identities of CPK leaders, and official meetings or congresses.
94

  

23. Derivative evidence of the type listed supra in paragraph 22 goes beyond the scope of 

Article 15. Article 15 provides that torture-tainted evidence is only admissible against 

someone accused of torture to prove that the statement was made under torture. Any 

attempt to use derivative evidence to prove the existence of CPK policies or 

administrative structures, or to show the barbarity of a regime that arrests people who 

stole fruit,
95

 far exceeds what is permitted under Article 15 and must not be admitted. 

24. In practice, Article 15’s prohibition includes derivative evidence: “[t]he [UNCAT] does 

not distinguish … between derivative evidence that has probative value independently of 

the evidence obtained under torture and derivative evidence that does not.”
96

 The 

UNCAT has repeatedly criticized States that permit the use of derivative evidence.  

25. For example, the UNCAT recommended to Finland: “that a special provision be 

incorporated into the State party’s criminal procedure concerning the exclusion from 

judicial proceedings of evidence which has been obtained, directly or indirectly, as a 

result of torture, as provided for by article 15.”
97

 Similarly, the UNCAT recommended 

to Georgia and Poland: “that statements obtained directly or indirectly under torture be 

not produced as evidence in the courts.”
98

 The UNCAT recommended to Germany: 

“further legislative attention be paid to the strict enforcement of [Article 15] and that all 

evidence obtained directly or indirectly by torture be strictly prevented from reaching 

the cognizance of the deciding judges in all judicial proceedings.”
99
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26. It is axiomatic that if evidence obtained by torture is inherently unreliable, then 

derivative evidence based on this unreliable information also is unreliable. Moreover, to 

suggest that information obtained through a proverbial silver platter (i.e. new evidence 

obtained from tainted evidence) is somehow free of taint ignores the fundamental 

reasons for prohibiting the use of torture to obtain evidence in the first place: to prevent 

the use of torture to extract information.
100

  

3.Secondary sources 

27. Secondary sources, such as books, articles, or external reports from CPK cadres on 

interrogations, that rely upon torture-tainted evidence as primary sources also must be 

excluded, for the same reasons as derivative evidence. Torture-tainted evidence does not 

become cleansed when a scholar first relies upon it. Scholars may rely on such material 

for their work because such reliance does not raise the same concerns as reliance by 

State officials. Courts and prosecutors, however, may not evade the prohibition on the 

use of torture-tainted evidence by relying on material that directly relies on prohibited 

material. Such an attempt would undermine the very rationale for the prohibition. 

III. CONCLUSION 

28. Based on Cambodian law, the Torture Convention, and prior ECCC jurisprudence, 

torture-tainted evidence – including preliminary biographical information, derivative 

evidence, and secondary sources relying directly on torture-tainted evidence – is 

prohibited in judicial proceedings, except against a person accused of torture as evidence 

that the statement was made. This is the only permitted exception. 

Respectfully submitted, 
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